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SUPERIOR    COURT 

f 

Of  the  City  of  New  York. 


The  Madison   Avenue   Battist 
Church 


(iijainst  >  Statement. 


The  Baptist  Church  ix  Oliver' 
Street. 


This  action  was  commenced  by  tlie  service  of  the  sum- 
mons and  complaint  on  the  30th  July,  1863 : 

1803.   Sept.  26th.  Answer  served. 

1864.  May  25th.  Amended  answer  served. 
May  25th.  Supplemental  answer  served. 
July  29th.  Supplemental  complaint  served. 
Oct.  17th.  Answer  thereto  served. 

1865.  January.  Trial,  Special  Term,  McCunn,  ,/. 
Feb.  28th.  Judgment  in   favor  of  plaintiff    (19 

Abb.,  105). 
ISCO.  January.  Judgment  reversed;  new  trial  ordered 

(30  How.  Pr.,  455;    1  Abb.,  N.  S., 

214  ;  3  Robt.,  570.) 
May     17th.     Second  trial    at   Special    Term.      S. 

Jones,  ./. 
1867.   March    0th.     Judgment  for  defendants,  with  costs 

(32   How.  Pr.,  335;    2  Abb.  N.  S., 

254  ;  5  Robt.,  649). 
1869.  January.  Judginent  affirmed  at  General  Term, 

with  costs  (1  Sweeny,  109). 
May     10th.     Appeal  by  plaintiffs  to  Court  of  Ap- 
peals. 
1871.   Sept.      5th.     Judgment  reversed;  new  trial  ordered 

(46  N.  Y..  131). 
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Proceedings  on  New  Trial. 

ISn.    Miireli     3d.     Third  trial.      Special   Term.      Sedg- 
wick, J. 
1873.   Feb'y      1st.     Decision  in  favor  of  p^iintiffs. 

May.  Keference   to    W.    B.    Winterton,    to 

take  accounts. 
187-1.   March    6th,  First  report  of  Eeferee. 

May  1st.  Second  order  of  reference  to  W.  B. 
Winterton. 

1875.  June      9tli.     Second  report  of  Referee,  dated  31st 

May,  1875 ;  filed. 
Aiigiist  6th.     Judgment  entered  at  Special  Term 

(9  J.  &  S.,  369). 
Aug.     loth.     Defendant's  appeal  from  Order  and 

Judgment  at  Special  Term. 
Aug.     28th.     Plaintiff's  appeal  from  same. 

1876.  Nov.       6th.     Eeport   and    judgment    affirmed    at 

General  Term  (9  J.  &  S.,  369). 

1877.  Jan.     36th.     Defgndants'  appeal   to  Court  of  Ap- 

peals. 

March  22d.  Reference  to  continue  accounts  to 
November  13th,  1876. 

June    37th.     Referee's  report  on  same. 

July  37th.  Supplemental  judgment  thereon  at 
Special  Term. 

July  30th.  Defendants' appeal  therefrom  to  Gene- 
ral Term. 

Dec.  3Gth.  Plaintiff's  appeal  to  Court  of  Appeals 
from  first  judgment. 

1878.  Jan.    7th.    General    Term    affirms    supplemental 

judgment. 

Jan.  13th.  Defendants'  appeal  therefrom  to  Court 
of  Appeals. 

Feb.      18th.     Appeals  argued.  Court  of  Appeals. 

March  19th.  Decision  aflBrmiug  j  iidgment  below  as 
to  title,  and  ordering  new  account- 
ing (73  N.  y.,  83). 

April  9th.  Motion  for  re-argumeut,  Court  of 
Appeals. 

April     33d.     Motion  denied. 
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1878.   May     31st.     Order  of  Earl, ./.,   uircetiiig  form  of 

the  remittitur. 

June   15th.     Kemittiturs  on    the  two   judgments 

filed  in  Superior  Court  clerk's  oflBoe. 

June    38th.     Order  of  Superior   Court,    adopting 

judgment  of  Court  of  Appeals. 


Pkocekdinos  ox  New  Accounting. 

July     13th.     Reference  to  Wm.    Mitchell    to  take 

proofs. 
Oct.      31st.     Second  order  of  Reference   to   Wm. 

Mitchell  to  "hear  and  determine." 

1879.  Oct.      35th.     Judgment  entered  on  Report. 

Oct.     35th.     Orderforextraallowance  to  defendant, 

$500. 
Nov.    34:th.     Plaintitf's    appeal    to    General    Term 

from  judgment  and  order. 

1880.  April  38th.     Case  and  exceptions  settled  by  Referee. 
April  38th.     Same  filed  by  defendant, 

Sept.    35th.     Case  sent  back  to  Referee  for  re-settle- 
ment on  defendant's  motion. 
October  33d.  Referee's  report  and  re-settlement. 


SummoTis. 


n\mm  OPouvt 


OF   THE   CITY   OF  NEW  YORK. 


The    Madison    Avenue  Baptist 
Church 


against 

The  Baptist  Church  in  OliveeI 
Street,   calling    itself    the! 
Madison     "Avknue       Baptist 
Church. 


Summons, for 
Belief. 


[stamp.] 


To  the  above  named  Defendant : 

You  are  hereby  summoned  and  reipiired  to  answer 
the  comiDlaint  in  this  action,  of  which  a  copy  is  here- 
with served  iipon  you,  and  to  serve  acoi)y  of  your  an- 
swer to  the  said  complaint  on  the  subscribers,  at  their 
office,  No.  Ifi  Wall  street.  New  York  City,  within 
twenty  days  after  the  service  hereof,  exclusive  of  the 
day  of  such  service  ;  and  if  you  fail  to  answer  the  said 
complaint  within  the  time  aforesaid,  the  plaintiff  in 
this  action  will  apply  to  the  court  for  the  relief  de- 
manded in  the  complaint. 

.PiERHEPONT,  Stanley  &  Langdell, 

Plaintifs  Attorneys. 

Served  30th  July,  18G3. 


Complaint. 


SUPERIOR  COURT 

Of  the  City  of  New  Yokk. 


The   Madison    Avenite    Baptist 
CnuitcH 


agcdnsl 

Complaint. 

"   The  Baptist  Church  in  Oliver  [ 
street,    calling    itself    the! 
Madison      Avenue       Baptist  I 
Church.  I 

,/ 

Tlie  complaiut  of  the  above  named  plaintiff  against 
tlie  above  named  defendant,  respectfully  shows,  that 
the  plaintiff  and   defendant,   above    named,   are    and 

y  were,  at  the  several  times  hereinafter  named,  respec- 
tively religious  societies,  dulj'  incorporated  and  exist- 
ing under  the  laws  of  the  State  of  New  York,  and  lo- 
cated in  the  City  of  New  York. 

That  on  the  first  day  of  Ji;ly,  A.  D.  1862,  and  prior 
and  siibsequent  thereto,  the  said  plaintiff  was  lawfully 
possessed  as  owner  in  fee  simple  of  the  following 
described  premises,  to  wit:  All  those  five  certain  lots 
of  land  situate,  lying  and  being  in  the  City  of  New 
York,  with  the  church  edifice  and  lecture  room  there- 

g  on  erected,  which,  taken  together,  are  bounded  as  fol- 
lows :  Beginning  at  the  southeasterly  corner  of  Madi- 
son avenue  and  Thirty-first  street,  and  running  thence 
southerly  along  the  easterly  line  or  side  of  Madison 
avenue,  seventy-eight  feet ;  thence  eastei'ly  and  par- 
allel with  Thirty-first  street,  one  hundred  feet ;  thence 
southerly  and  parallel  with  Madison  avenue,  twenty 


3  Complaint'. 

feet,  to  tte  centre  line  of  the  block  between  Thirtieth  g 
and  Thirty-iii'st  streets ;  thence  easterly  along  said 
centre  line,  and  parallel  with  Thirty-first  street,  fifty 
feet ;  thence  northerly  and  parallel  with  Madison 
avenue,  ninety-eight  feet  to  the  southerly  line  or  side 
of  Thirty-first  street,  and  thence  westerly  along  said 
southerly  line  or  side  of  Thirty-first  street,  one  hun- 
dred and  fifty  feet,  to  the  place  of  beginning. 

That  being  so  possessed  thereof,  the  defendant 
afterwards,  to  wit,  between  the  first  day  of  October, 
1862,  and  the  first  day  of  January,  lS6.i,  entered  into  jq 
said  premises,  and  that  said  defendant  unla'wfully  with- 
holds from  said  plaintiff  the  possession  of  said  prem- 
ises, to  the  damage  of  said  plaintiff  one  thousand 
dollars. 

Wherefor  the  plaintiff  demands  judgment  against  the 
defendant,  that  said  defendant  sun-endered  to  said 
plaintiff  the  possession  of  said  premises,  and  pay  to 
the  plaintiff  the  sum  of  one  thousand  dollars  damages 
for  tLe  unlawful  withholding  of  the  same. 

PiEEKEPOXT,  Stanley  &  Langdell,  .  -^^ 

Plaintiff's  Attwneys. 

City  and  County  of  New  York,  ss. : 

Jeremiah  Milbank,  being  duly  sworn,  deposes  and 
says  :  That  he  is  President  of  "  The  Madison  Avenue 
Baptist  Church,"  the  plaintiff  above  named  ;  that  he 
has  read  the  foregoing  comjilaint,  and  knows  the  con- 
tents thereof,  and  that  the  same  is  true  to  his  own 
knowledge,  except  as  to  the  matters  therein  stated  on 
information    and  belief,  and  as  to  those  matters  he 

believes  the  same  to  be  true. 

J.  Milbank. 

Sworn  to  before  me,  this  30th  | 
day  of  July,  1863,  [ 

[sTAMi-.]  J.  E.  Mills, 

Notary  Public  in  said  City. 

Served  30th  July,  1863. 
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The  Madison    Avenue    Baptist 
Chukch 


aqahist  ■  \     ^  ,   , 

\Ansioer  avifWrd,  as 

I      alloived  hy  Ord^r. 

The  Baptist  Chuech  in  Oli\t<:rI 

14       street,    calling    itself    the  i 

Madison      Avenue      Baptist  I 


Church. 


/ 


The  defendants  for  their  answer  to  the  complaint  of 
the  plaintiffs  in  this  action,  deny  all  and  singular  the 
allegations  of  the  complaint,  except  as  herein  ad- 
mitted. 

And  for  a  further  and  separate  defense  the  defend- 
ants aver  the  matters  herein  set  forth  ;  and  further, 
that  at  the  time  of  the  commencement  of  this  action 
1  c  there  was,  and  now  is,  another  action  pending  in  the 
New  York  Supreme  Court,  in  the  County  of  New 
York,  wherein  the  Corporation,  the  defendant  in  this 
action,  and  others,  are  plaintiffs,  and  tiie  alleged  Cor- 
poration, the  plaintiff  in  this  action,  and  others,  are  de- 
fendants, for  the  same  cause  of  action  as  that  set  forth 
in  the  complaint  herein. 

And,  for  a  further  and  separate  defense,  the  defend- 
ants aver  the  matters  herein  set  forth  ;  and,  further, 
that  the  said  Corporation,  the  Madison  Avenue 
Baptist  Church,  the  defendants,  are  a  religious  corpor- 
ation, duly  created  by  and  under  the  laws  of  this  State, 
organized  under  an  act  entitled  "  An  Act  to  enable  all 
the  religious  denominations  in  this  State  to  appoint 
Trustees,  who  shall  be  a  body  corporate,  for  the  pur- 
pose of  taking  care  of  the  temporalities  of  their 
respective  corporations,  and  for  other  purposes  there- 
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in   mentioned,  passed   6th  April,  1784,"  and  the  acts    17 
amending  the  same,  and   that   the   other  plaintiffs  in 
the    action    pending  in    the  Supreme  Court   aforesaid 
are  Trustees  of  and   corporators   in  the  religious  so- 
ciety aforesaid. 

That  the  alleged  corporation  called  the  Madison 
Avenue  Baptist  Church,  the  plaintiffs,  was  created  by 
and  under  the  laws  of  this  State,  and  organized  under 
an  act  entitled  "  An  act  to  provide  for  the  incorpora- 
tion of  religious  societies,  passed  5th  April,  1813,"  ig 
and  the  acts  amending  the  same,  and  that  the  other 
defendants  in  the  action  pending  in  the  Supreme 
Court  aforesaid,, claim  to  be  Trusteees  of  and  corpora- 
tors in  the  religious  society  last  aforesaid ;  and,  also, 
that  the  plaintiffs  are  not  entitled  to  the  name  of  Mad- 
ison Avenue  Baptist  Church,  but  that  their  corpo- 
rate name  is  the  Lexington  Avenue  Baptist  Church. 

That  on  and  before  the  25th  day  of  August,  1862, 
and  until  the  sale  of  the  same,  as  lierein  set  forth,  the  ,„ 
defendants  were  the  owners  of  certaio  lands,  and  a 
church  edifice  thereon,  in  Oliver  street,  in  the  City  of 
New  York,  and  occupied  the  same  for  their  public 
worship  and  the  jmrposes  of  their  society. 

And  that  the  plaintiffs  alleged  corjjoration,  on  and 
before  the  day  last  aforesaid,  and  until  the  sale  and 
conveyance  to  the  plaintiff's  herein  alleged,  were  the 
owners  of  certain  lands,  and  a  church  edifice  thereon, 
in  Madison  Avenue,  in  said  city,  and  occupied  the 
same  for  their  public  worship  and  the  purposes  of 
their  society. 

That  on  or  about  the  25th  day  of  August,  1862,  the 
defendants,  upon  tlie  invitation  of  the  plaintiff's'  then 
existing  corporation,  and  their  Trustees  and  corpora- 
tors, and  at  their  request,  and  induced  by  their  rep- 
resentations, that  the  advantages  herein  set  forth 
would  result  from  a  union  of  their  churches,  and  in 
reliance  on  such  representations  and  on  the  good  faith 
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2-[  of  the  plaintiffs'  then  existing  coq^oratiou,  their  Trust- 
ees and  corporators,  duly  made  and  entered  into  a 
certain  agreement  in  writing  with  the  plaintiffs,  by 
which  it  was  agreed  that  the  church  and  corporation 
of  the  defendants,  and  the  church  and  corporation  of 
the  plaintiffs,  should  be  united  into  one  ;  and  that  to 
carry  out  and  perfect  the  same,  it  was  further  agreed 
that  the  plaintiffs'  then  existing  corporation  should, 
for  the  consideration  herein  set  forth,  sell  and  by  some 
proper  conveyance  convey  and  transfer  all  its  real  and 
personal  property  to  the  defendants,  and  that  the  cor- 
porate powers  of  the  plaintiffs'  corporation  should 
then  cease,  and  that  the  plaintiffs'  then  existing  cor- 
poration, their  Trustees  and  corporators,  should  make 
a  list  of  their  church  members,  duly  certified  by  its 
eleik,  for  the  purpose  of  the  union  of  said  members 
with  the  church  of  the  defendants,  and  that  on  the 
presentation  of  said  list  to  the  defendants'  church, 
the  plaintiffs'  said  members  should  be  constituted 
members  of  the  defendants'  church.  And  that,  there- 
fore, the  regular  services  of  the  defendants  and  of  the 

23  united  church  should  be  held  in  the  said  church  edifice 
on  Madison  Avenue,  theretofore  owned  by  the  plain- 
tiffs' alleged  corporation  ;  and  defendants  allege,  that 
at  the  time  of  the  making  of  said  agreement  the  de- 
fendants had  been  a  corporation  for  about  seventy 
years,  and,  as  such  corporation,  held  certain  real 
estate,  which  it  was  at  that  time  apprehended  might 
be  lost  if  such  cor]3oratiou  were  not  continued  in  a 
form  capable  of  distinct  identification,  and  for  that 
reason  only  their  said  corporation  and  church  oi'gani- 
zatiou  was  in  form  preserved  in  the  union  so  agreed 
to  as  aforesaid. 

And  that  it  was  also  therein  agreed  that  the  Trust- 
ees of  the  defendants'  corjioration  should  then  resign, 
and  that  an  election  should  be  ordered  of  new  Trus- 
tees by  the  united  church  and  congi'egation,  and  that 
the  resignation  of  the  then  existing  Trustees,  of  the 
defendants'  corporation  should  take  efl'ect  when  the 
said  new  Trustees  should  have  been  elected  in  their 
places. 
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And  that  it  was  also  therein  agreed  that  the  defend-    25 
ant's  corporation  should  then  take  the  necessary  steps 
to  cause  its  corporate  name  to  be  changed  to   that   of 
the  Madison  Avenue  Baptist  Church. 

And  that  it  was  also  therein  agreed  that  upon  the 
said  convej'ance  and  transfer,  by  the  plaintiffs'  then 
existing  corporation,  of  its  property  to  tlie  defend- 
ants, that  all  the  real  and  personal  property  owned  by 
the  plaintiffs'  corporation,  and  all  owned  by  the  de- 
fendants' corporation,  should  become  liable  for  the 
debts  of  both  the  said  incorporated  religious  societies. 
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And  that  it  was  also  therein  agreed  that  as  soon  as 
possible  after  the  union  aforesaid  should  have  been 
perfected,  and  after  the  said  election  of  the  new  Trus- 
tees, they  should  order  a  piiblic  sale  of  the  pews  at 
their  then  assessed  value,  and  upon  the  same  terms 
and  conditions  as  provided  for  by  the  form  of  deed 
formerly  adopted  by  the  plaintiffs'  then  existing  cor- 
poration. And  that  at  such  sale  the  then  owners  of 
pews  theretofore  sold  by  the  plaintiifs'  alleged  cor-  ^7 
poration,  which  amounted  together  to  $31,000,  should 
each  have  the  right  to  purchase  a  pew  or  pews  of 
equal  value  to  those  theretofore  put  chased  by  them, 
without  further  payment  than  the  amount  of  premium 
which  might  be  bid  for  the  choice,  and  that  they 
should  receive  a  deed  or  deeds  therefor  similar  to  the 
deed  therefor  given  and  in  use  by  the  plaintifls'  al- 
leged corporation.  And  that  also,  at  the  sale  afore- 
said, the  then  members  of  the  delendants'  cinirch  or 
corporation  should  have  the  right  to  purchase  pews  2S 
in  the  said  edifice  on  Madison  avenue,  amounting  in 
the  aggregate  to  a  sum  not  over  $•:!  1,000,  without  any 
payment,  or  merely  a  nominal  on'^,  except  the  pre- 
mium that  might  be  bid  for  the  choice  of  pews  ;  and 
that  such  purchasers  should  receive  from  the  defend- 
ants' corporation,  after  their  corporate  name  should 
have  been  changed,  deeds  for  such  pews,  similar  to 
the  deeds  that  had  theretofore  been  given  by  the 
plaintiffs'  alleged  corporation  as  aforesaid. 
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29  Aud  the  plaintiffs  further  aver,  that  it  was  further 
agreed  by  and  between  the  defendants'  corporation, 
and  the  plaiutiffs'  alleged  corporation,  and  as  a  part 
of  the  terms  of  such  union,  that  a  sufficient  sum 
should  be  raised  among  the  members  and  corporators 
of  the  plaintiffs  and  of  the  defendants  to  pay  off  the 
tioating  debts  of  each  of  said  churches  or  incorpor- 
ated religious  societie^i  respectively. 
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And  the  plaiutiffs  aver  that  the  said  agreement  was 
in  all  respects  duly  ratif.Bd  and  confirmed,  and  ap- 
proved by  the  corporator.s  of  the  plaintiffs,  at  a  meeting 
duly  held  for  that  purpose  on  the  29th  of  September, 
18G2,  and  that  the  Trustees  of  the  plaiutiffs  were  by 
them  duly  authorized  and  directed  to  present  the 
petition  to  the  Supreme  Court,  and  obtain  the  order 
herein  set  forth  ;  and  on  obtaining  said  order,  to 
make  and  execute  a  deed  of  the  plaintiffs'  land  and 
church  property  to  the  defendants'  corporation  ;  and 
that  the  said  agreement  was  in  alll  respects  adopted, 
ratified,  approved  and  confirmed  by  the  plaintiffs' 
church,  at  a  meeting  held  for  that  purpose  ;  and  that 
the  said  agreement  was  in  all  respects  adopted,  rati- 
fied, approved  and  confirmed  by  the  defendants' 
church,  at  a  meeting  held  for  that  purpose  ;  and  that 
the  said  agreement  was  in  all  respects  duly  adopted, 
approved,  ratified  and  confirmed  by  the  Trustees  of 
the  defendants'  corj:oration,  at  a  regular  meeting 
duly  convened  for  that  purpose ;  and  that  the  said 
agreement  was  in  all  respects  duly  adopted,  approved, 
ratified  and  confirmed  by  the  Trustees  of  the  plain- 
tiffs' alleged  corporation,  at  a  regular  meeting  duly 
convened  for  thiit  purpose. 

And  the  defendants  aver  that  at  the  time  of  said 
agreement  the  said  defendants'  corporation  were  the 
owners  and  possessed  of  certain  real  and  personal  estate 
in  the  State  of  New  York,  which  w,is  worth  the  sum  of 
sixty-five  thousand  dollars,  over  and  above  all  the  debts 
aud  liabilities,  at  that  time  existing,  of  the  defendants' 
corporation ;  and  that  at  the  time  of  the  said  agreement 
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the  plaintiffs'  then  esistini^'corporatiou  was  the  owners  3.3 
of  the  said  chnrcli  edifice  and  hxnds  on  Madison  avenue, 
which  they  vahied  at  the  sum  of  $123,000,  and  were  in- 
debted to  various  persons  in  the  Sum  of  about  $73,000, 
of  which  indebtedness  about  tlie  sum  of  $65,000  was 
represented  by  certain  mortgages,  mechanics'  liens, 
and  judgment'-,  which  were  liens  upon  the  said  land 
and  church  propertj'  in  Sradison  avenue ;  that  owing 
to  the  derangement  of  business  and  of  the  finances  of 
the  country,  occasioned  by  the  existing  war,  they  had 
failed  to  realize  from  subscriptions,  aud  from  the  sale  34 
of  pews  iu  their  church  edifice,  what  they  had  antici- 
pated ;  and  that  owing  to  various  clauses  stated  in  their 
petition,  hereinafter  mentioned,  they  were  unable  to 
pay  then'  liabilities  or  meet  the  current  expenses  of 
their  church  ;  and  that  the  plaintiffs  were,  at  that  time, 
without  any  pastor  or  minister;  that  their  former  pas- 
tor, Kev.  W.  Hague,  D.  D.,  had  resigned  his  charge  in 
July,  1862 ;  that  his  resignation  had  been  accepted 
aud  that  he  had  vacated  his  office  aud  dissolved  his 
connection  with  the  plaintiffs'  church  or  theu  exisfiug  35 
corporation. 

And  the  defendants  aver  that  they  had  fully  per- 
formed on  their  part  their  agreement  aforesaid,  in  all 
things  to  be  done  and  performed  Ijy  them,  to  the  time 
of  the  making  of  this  their  answer  to  this  action  ,  and 
are  ready  and  willing  and  herebj-  offer  aud  tender  to  do 
and  perform  the  same.  And  that  in  performance  of 
the  agreement  afoi-esaid,  a  petition  was  presented  by 
the  plaintiffs'  theu  existing  corporation,  to  the  said 
Supreme  Court,  on  the  17th  day  of  October,  1862,  at  a 
Special  Term  thereof,  in  the  City  of  New  York,  where- 
in they  set  forth,  among  other  things,  the  said  agree- 
ment, aud  their  said  financial  condition,  and  the 
amount  of  their  property  and  liabilities  as  aforesaid, 
and  their  inability  to  meet  their  liabilities,  or  to  meet 
the  current  expeuses  of  their  church,  and  the  grounds 
and  reasons  why  they  conceived  the  performance  of 
t'.ieii-  agreement  aforesaid  to  be  most  for  the  interest 
of  the  plaintiffs  and  of  their  said  church,  aud  of  the 
2 
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37  parties  for  wliom  they  held  and  administered  their 
trusts  ;  and  showing  that  a  majority  of  the  plaintiffs'  cor- 
porators, who  were  pew  owners  or  pew  holders  in  their 
said  church,  had  united  in  their  petition  and  consented 
and  requested  the  order  and  relief  therein  prayed  for, 
and  prayed  the  court  for  an  order,  under  the  provisions 
of  the  "  Act  to  provide  for  the  incorporation  of  religious 
societies"  aforesaid,  authorizing  the  sale  and  convey- 
ance to  the  plaintiffs  of  said  lands  and  church  edifice 
on  Madison  avenue,  and  their  other  property  then  be- 

38  longing  to  the  plaintiffs'  then  existing  corporation,  so 
sold,  aforesaid,  to  the  defendants,  in  pursuance  of  the 
said  agreement,  aud  upon  and  for  the  consideration  of 
the  said  union  and  the  said  assumption  of  their  indebt- 
edness, and  the  other  considerations  of  the  agreement 
aforesaid,  aud  the  benefits  and  advantages  resulting  to 
the  plaintiffs  therefrom  ;  and  that  thereupon  an  order 
was  duly  made  and  entered  at  a.  Special  Term  of  said 
court,  on  the  17th  day  of  October,  186'2,  and  that  the 
same  was  afterwards,  to  wdt,  at  a  Special  Term  of  said 

39  court,  on  the  20th  day  of  October,  1862,  upon  the  pe- 
tition and  motion  of  the  plaintiff's'  then  existing  cor- 
poration, amended  and  confirmed, -wherein  aud  where- 
by the  said  court,  on  their  application,  ordered  the 
sale  and  conveyance,  by  the  iDlaintiffs'  then  existing 
corporation,  to  the  defendants'  corporation,  of  the 
lands  and  church  edifice  on  Madison  avenue,  and  other 
property  aforesaid,  as  by  said  petitions  aud  orders  to 
which  reference  is  hereby  made,  which  have  been  an- 
nexed as  a  part  of  the  answer  heretofore  served  on  the 

^Q  plaintiffs  in  this  action,  and  which  are  hereby  made  a 
part  of  this  amended  answer,  will  fully  apjjear. 

And  the  defendants  aver  that  thereafter,  and  in  pur- 
suance of  said  order,  aud  in  performance  of  the  agree- 
ment aforesaid,  the  plaintiff's'  then  existing  corporation, 
by  a  deed  bearing  date  the  21st  day  of  October,  1862, 
duly  executed  by  and  under  their  corporate  name  of  the 
Madison  Avenue  Baptist  Church,  granted,  bargained, 
sold  aud  conveyed  for  the  consideration  of  five  dollars 
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therein  expressed,  bvit  iii  fact  also  upon  aud  for  the    41 
other  considerations  herein   stated,  unto  tlie  religious 
corporatiou,  the  defendants,  under  their  then  corpo- 
rate name  of  the  Baptist  Church  in  Oliver  street,  the 
lauds  and  church  edifice  on  Madison  aveuue  aforesaid, 
and  their  other  propert}^,  as  follows  :    All  those  five 
certain   lots   of  laud   situate,  lying   and  being  in  the 
City  of  New  York,  with  the  church  edifice  and  lecture 
room    thereon    erected,    which    taken    together,    are 
bounded   as  follows  :   Beginning  at  the  south-easterly 
corner  of  Madison  avenue  and  Thirty-first  street,  and    42 
running  thence  southerly  along  the  easterly  line  or 
side   of   Madison    avenue    seventy-eight   feet;  thence 
easterly  and  parallel  with  Thirty-first  street  one  hun- 
dred feet ;  thence  southerly  and  parallel  with  Madison 
avenue  twenty  feet ;  thence  easterly  and  parallel  with 
Thirty-first  street  fifty  feet ;  thence  northerly'  and  par- 
allel   with  Madison  avenue  ninety-eight  feet,  to   the 
southerly  line  or  side  of  Thirty-first  street,  and  thence 
westerly   along    said    southerly    line    of    Thirty-first 
street  one  hundred  and  fifty  feet,  to  the  place  of  be-    43 
ginning ;  together  with   the   organ,  furniture  and  fix- 
tures, of  every  description  whatever,  belonging  to  said 
plaintiffs'  then  existing  corporation. 

And  the  defendants  further  aver,  that  in  perform- 
ance of  the  said  agreement,  and  on  or  about  the  22d 
day  of  October,  1862,  all  the  then  existing  members 
of  the  plaintiffs'  church — 221  in  number— duly  pre- 
sented themselves  in  pursuance  of  said  agreement, 
to  the  church  of  the  defendants,  and  that  they  were  44 
thereupon  duly  constituted  members  of,  and  in  a  full 
and  ample  manner  incorporated  into,  and  united  with, 
the  defendants'  church,  and  received  into  its  fellow- 
ship :  and  that  afterwards,  and  in  January,  1863,  cer- 
tain persons,  and  among  them  Messrs.  Cunningham 
and  Hull,  two  of  the  Trustees  of  the  plaintiffs' 
then  existing  corporation,  who  had  been  members  of 
the  plaintiffs'  church,  but  who  had  before  the  said 
22nd  day  of  October,  1862,  taken  their  letters  of  dis- 
mission from  the  plaintiffs'  church,  at  their  own  re- 
quest, voluntarily  returned   their   said  letters  to  the 
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45  defeudants'  churcli,  and  that  such  letters  were  received 
by  the  defendants'  church,  and  that  their  names  were 
thereupon  added  to  the  suid  2'21  preTiously  received, 
and  they  were  in  like  manner  constituted  members  of, 
and  received  into,  the  defendants'  church.  And  that 
the  said  agreement  was,  in  respect  to  the  union  of  the 
said  two  churches,  fully  carried  out  and  periormed. 

And  that  the  defendants'  corporation  thereupon,  in 
further  performance  of  the  said  agreement,  and  on  the 
26th  da}'  of  October,  1862,  and  under  said  order  and 
deed,  and  with  the  consent  of  the  plaintiffs  and  their 
alleged  Trustees  and  corporators,  entered  upon  and 
took  possession  of  the  projjerty,  real  and  personal,  so 
conveyed  to  them  as  aforesaid,  and  liave  since  been  in 
the  sole,  actual  and  exclusive  possession  of  the  same, 
and  every  part  theieof ;  and  that  the  defendants  and 
the  plaintiffs,  and  the  members  of  both  of  the  said 
churches  and  congregations,  have  ever  since  united 
in  the  religious  services  ciistomary  in  the  said  church, 
and  such  services  have  been  ever  since,  and  are  now, 
^'  there  conducted  by  and  under  the  direction  of  the 
defendants,  on  the  Sabbath  and  upon  week  days,  as  is 
usual  and  customary. 

And  that  the  Trustees  of  the  defendants'  corpora- 
tion did  thereupon,  in  further  performance  of  the 
said  agreement,  resign,  and  that  an  election  was  there- 
upon duly  held  on  the  11th  day  of  November,  1862,- 
for  Trustees  of  the  defendants'  corporation,  at  which 
six  Trustees  were  elected,  three  of  whom  were  chosen 
48  from  the  former  corporators  of  each  of  the  said 
churches  respectively ;  and  that  such  six  Trustees 
were  elected  instead  of  nine,  as  was  originally  con- 
templated by  the  parties,  by  common  consent  of  all 
the  corporators  of  both  the  plaintiff's'  and  defendants' 
churches,  because  they  were  advised  and  believed  that 
they  had  legal  authority  and  ])ower  to  elect  six  Trus- 
tees and  no  more.  And  defendants  aver,  that  all  the 
corporators  of  both  the  plaintiffs'  and  defendants' 
churches,  or  all  who   desired   so  to  do,  participated 
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equally  and  voted  at  suck  election,  and  in  the  canvass-    49 
ing  and  arrangements  that  preceded  the  same. 

And  the  defendants  aver,  that  the  plaintiffs,  on  or 
about  the  2d  day  of  October,  1S62,  in  pursuance  of  the 
agreement  aforesaid,  at  a  meeting  of  their  church 
duly  convened,  had  resolved  and  determined  that  when 
and  as  soon  as  the  union  provided  for  in  the  agree- 
ment aforesaid  should.be  consummated,  the  phiintiffs' 
church  as  a  religious  organization,  and  also  their 
society  as  a  legal  corporation,  should  be  each  of  them  50 
dissolved,  and  that  the  defendants'  corporation  there- 
upon, and  with  the  knowledge,  consent  and  concur- 
rence of  the  plaintiffs,  and  without  any  objection  on 
their  part,  or  the  part  of  any  of  the  plaintiffs'  membei's 
or  corporators,  made  application  pursuant  to  the 
statute,  in  such  cases  made  and  provided,  to  cause  its 
corporate  name  to  be  changed  to  tliat  of  the  "  Madi- 
son Avenue  Baptist  Church,"  and  that  their  name  was 
so  changed  by  an  order  made  on  the  fith  day  of  Decem- 
ber, lfc62,  by  the  Hon.  G.  G.  Barnard,  one  of  the  Jus-  51 
tices  of  the  said  Supreme  Goitrt. 

And  the  defendants  avei",  that  on  the  18th  day  of 
October,  1862,  the  defendants'  corporation,  at  the 
special  instance  and  request  of  the  plaintiffs  and  in 
further  performance  of  the  agreement  aforesaid,  duly 
made  and  executed  an  obligation  under  their  corporate 
seal,  bearing  the  date  last  aforesaid,  wherein  and 
wherebv,  for  the  good  and  valuable  consideration 
therein  expressed,  they  bound  themselves  to  assume  52 
and  pay  all  the  debts  and  liabilities  of  said  Madison 
Avenue  Baptist  Church,  the  plaintiffs'  then  existing 
corporation,  and  to  perform  all  the  terms  upon  which 
the  said  union  was  to  be  perfected.  And  that  they 
delivered  the  said  bond  or  obligation  to  the  plaintiffs' 
then  existing  corporation,  at  or  before  the  delivery  to 
the  defendants'  corporation,  by  the  plaintiffs'  then 
existing  corporation,  of  the  deed  and  conveyance  afore- 
said, and  as  a  part  of  the  consideration  therefor. 
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And  the  defendants  further  aver  that  all,  or  a 
greater  portion,  of  the  persons  who  owned  or  held 
pews  in  the  said  church  edifice,  from  the  plaintiffs'  then 
existing  corporation,  by  an  instrument  in  writing  duly 
executed,  gave  up  and  released  their  rights  to  the  jDews 
held  by  them  severally  and  respectively ;  that  a  sale 
of  pews  was  had  by  the  defendants,  pursuant  to  the 
agreement  aforesaid,  and  that  pew  owners  and 
holders  aforesaid,  and  the  plaintiffs'  members  and 
corporators,  in  common  with  the  defendants'  members 
and  corporators,  became  purchasers,  at  such  sale,  of 
said  pews  ;  and  have  since  held,  and  claim  to  hold  and 
occupy,  their  said  pews  from  the  defendants ;  and  that 
all  the  provisions  of  the  said  agreement,  in  respect  to 
the  pews  and  sale  thereof,  have  been  duly  and  fully 
performed  by  the  defendants,  on  their  part,  except  the 
delivery  of  certain  deeds  to  certain  purchasers  of  said 
pews,  who  have  not  called  for  the  same  ;  and  that  de- 
fendants are  now,  and  at  all  times,  ready  and  willing 
to  deliver  the  same,  and  offer  so  to  do. 

And  the  defendants  further  aver,  that  in  pursuance 
of  said  agreement,  and  of  the  resolutions  of  the  churches 
of  the  plaintiffs  and  of  the  defendents,  as  above  set 
forth,  the  sum  of  $ll,128-/u^u  was  subscribed  and  paid 
to  the  defendants'  corporation,  for  the  purpose  of  pay- 
ing off  the  floating  debt  of  the  two  churches  aforesaid. 
That  the  sum  was  subscribed  and  paid  by  persons 
who  were  members  and  corporators  of  the  plaintiffs' 
then  existing  corporation,  and  who  were  and  still  are 
opposed  to  the  acts,  threats  and  claims  lately  set  up 
by  the  plaintiffs,  adverse  to  the  defendants,  as  herein 
set  forth,  and  who  are  in  favor  of  the  union,  and  of 
sustaining  and  establishing  the  defendants'  claims  and 
rights,  as  herein  set  forth,  and  that  no  part  of  the  same 
was  paid  by  any  persons  who  adhere  to  the  plaintiffs, 
and  that  the  amount  of  floating  debts  due  and  owing 
by  the  defendants  did  not  exceed  the  sum  of  forty-five 
hundred  dollars.  And  the  defendants  say,  that  with 
the  said  moneys  so  received  by  and  paid  to  them,  and 
the  proceeds  of  the  sale  of  their  property  in  Oliver 
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street,  as  herein  set  ffjrtli,  and  from  other  sources,  and    57 
iu  performance  of  the  feaid  agreement,  and  of  then- 
obligation  aforesaid,  they  have  paid  debts  and  habil- 
ities  of  the  plaintiffs  to  tlie  amount  of  $16,154^^7- 


And  the  defendants  further  aver,  that  in  addition  to 
the  debts  paid  by  defendants  as  aforesaid,  and  on  the 
2d  day  of  May,  1863,  they  purchased  and  took  an  as- 
signment to  the  defendants'  corporation  of  a  mortgage 
madeby  the  plain  tiffs' then  existing  corporation  to  Jacob 
Vanderpool,  for  $12,500,  dated  the  1st  day  of  August, 
1859,  conditioned  for  the  payment  of  the  said  principal 
sum  of  $12,500,  on  the  1st  day  of  February,  1864,  with 
interest  thereon,  payable  1st  Angu?t  and  1st  February, 
in  each  year,  with  an  agreement  that  iu  case  there  should 
be  any  default  in  the  payment  of  said  interest  for  30 
days,  the  said  principal  sum  should  become  due,  upon 
the  church  property  above  described,  and  paid  therefor 
in  casl\  the  consideration  of  $12,721.18,  and  tliat  tbcy 
still  hold  said  mortgage,  and  that  they  entered  upon 
and  took  possession  of  the  mortgaged  property  with 
the  consent  of  the  plaintiffs,  and  all  their  alleged  cor- 
porators, and  have  been  since  the  2d  day  of  May,  1863, 
and  are  now,  lawfully  in  possession  of  said  property, 
and  the  whole  thereof,  as  mortgagees  in  possession,. 
after  default  in  the  payment  of  the  said  mortgage,  and 
that  default  was  made  in  the  payment  of  tiie  said  in- 
terest, on  the  said  bond  and  mortgage,  which  became 
due  on  the  1st  day  of  August,  1863  ;  and  that  the 
whole  of  the  principal  sum  of  the  said  bond  and  mort- 
gage, with  interest  therecm  from  1st  February,  1863, 
remains  due  and  wholly  unpaid. 


59 


60 


And  the  defendants  further  aver^  that  since  the 
agreement  aforesaid,  and  the  performance  of  the  same 
as  above  alleged,  and  in  leliance  thereupon,  before  any 
of  the  claims  or  assertions,  acts  or  threats,  on  the  part 
of  the  plaintiffs  and  their  adherents  hereinafter  set 
forth,  or  any  knowledge  or  notice  of  the  same,  and  for 
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Gl  the  piiqjose  of  clischargin<2;tlieir  said  obligation  to  pa,j 
the  debts,  so  as  above  assumed  by  them,  and  which 
had  been  so  charged  u]3on  their  said  propertj-,  the  de- 
fendants, in  or  about  tlie  month  of  April,  1863,  in  pur- 
suance of  an  order  of  the  Supreme  Court  for  that 
purpose,  made  on  the  14th  day  of  April,  1863,  upon 
the  petition  of  the  defendants'  corporation  for  such 
order,  and  by  their  deed  duly  executed,  and  bearing 
date  the  28th  day  of  April,  1863,  sold  and  conveyed 
their   lands,    church   edifice,  and  property   in    Oliver 

02  street  aforesaid,  and  dchvered  the  possession  of  the 
same  to  the  First  Baptist  Mariners'  Church,  a  reli- 
gious society,  aud  applied  the  proceeds  of  the  said  sale, 
in  conformity  with  and  obedifence  to  the  said  order,  to 
the  payment,  among  others,  of  the  debts  of  the  said 
plaintiffs  aforesaid,  and  that  the  defendants  have  not 
now  any  church  edifice  or  place  for  public  worship, 
other  than  the  one  now  owned  and  occupied  by  them 
on  Madison  avenue  aforesaid.  And  the'  defendants 
further  allege,  that  all  the  said  acts  of  performance  of 

(53  the  agreement  aforesaid,  and  all  the  acts  of  the  plain- 
tiffs and  defendants  relating  thereto,  and  above  set 
'  forth,  were  done  with  the  unanimous  knowledge,  con- 
sent and  concurrence  of  the  plaintiffs,  aud  of  all  their 
members  and  corporators,  and  that  no  objection  there- 
to, or  to  any  of  said  acts  was  made,  nor  was  any  ques- 
tion raised  as  to  the  validity  or  legality  of  the  said 
agreement,  or  the  said  petition,  proceedings  aud  order, 
or  the  said  conveyance,  or  on  the  part  of  the  plaintiffs, 
or  their  members  or  corporators,  or  any  of  them,  until 

64    and  except  as  hereinafter  stated. 

And  the  defendants  say  that  they  have  performed  the 
aforesaid  agreement,  assumed  the  debts  and  responsi- 
bilities of  the  said  plaintiffs,  sold  their  said  church  edi- 
fice in  Oliver  street,  paid  the  debts  of  said  plaintiffs,  as 
far  as  above  set  forth,  aud  so  far  as  said  debts  have  be- 
come due  and  payable,  or  payment  thereof  has  been 
called  for  ;  have  transferred  their  said  religious  services 
to  the  said  chiirch  edifice  on  Madison  avenue,  and  have 
sustained  such  services  and  the  minister  appointed  to 
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conduct  the  same,  for  tb>  mutual  beuelit  of  the  church  65 
and  congragatiou  united  as  aforesaid,  embracing  their 
own  former  members  a^id  corj)orators,  as  well  as  the 
members  and  corporators  before  such  iinion  of  tlie  plain- 
tiffs ;  and  that  they  have  done  uU  these  things  in  good 
faith,  induced  by  the  acts  of  the  plaintiffs,  and  their 
members  and  corporators,  and  in  reliance  upon  the  va- 
lidity of  the  said  agreement,  and  of  the  conveyance  to 
the  defendants'  corporation,  made  as  aforesaid,  and  that 
the  said  plaiutiflV  alleged  corporation,  and  the  corpo- 
rators therein,  and  their  members,  have  availed  them-  QQ 
selves  of  the  benefits  of  said  agreements,  and  the  acts 
and  doings  of  the  defendants  as  aforesaid ;  have 
united  with  the  plaintiffs  therein  ;  have  participated  in 
all  tl:e  meetings  and  business  of  the  defendants' 
church  and  corporation,  and  have  acquiesced  in  and 
confirmed  the  same,  and  without  objection  down  to 
and  until  iu  or  about  the  mouth  of  June  just  passed,  as- 
hereinafter  named,  and  that  many  of  the  said  corpo- 
rators of  the  plaintiffs,  and  all  that  desired  to  do  so, 
availing  themselves  of  the  terms  of  said  agreement,  (37 
became  purchasers  of  pews  at  the  sale  thereof,  therein 
provided  for,  and  upon  the  terms  before  stated. 

The  defendants  further  say,  that  for  the  further 
maintenance  of  the  religious  services  of  the  said 
church,  and  for  the  payment  of  the  salary  of  the  minis- 
ter and  other  expenses,  they  have  let  and  rented  many 
of  the  pews  of  said  church  at  an  annual  rent  pay- 
able to  the  defendants'  corporation  by  the  occupant 
or  occupants  thereof;  and  that  such  pews  as  were  gg 
sold,  as  is  above  alleged,  were  held  subject  also  to  the 
payment  to  the  defendants'  corporation  of  an  annual 
Kent  by  the  purchasers  thereof. 

And  the  defendants  further  aver,  that  recently,  and 
since  the  10th  day  of  June,  I860,  and  since  the  per- 
formance Of  the  agreement  aforesaid,  the  plaiutiifs  and 
the  persons  claiming  to  be  their  Trustees,  corporators, 
and  members,  with  the  design  to  break  up  and  avoid 
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69  the  union  heretofore  made  as  aforesaid,  have  claimed 
and  asserted  that  the  order  and  the  conveyance  afore- 
said were  illegal,  utterly  invalid  and  void,  and  that 
neither  the  title  nor  the  possession  of  the  lands  and. 
church  edifice  aforesaid,  nor  the  projierty  described 
in  and  granted  by  said  conveyance,  had  been  thereby 
transferred  from  the  plaiutifls  to  the  defendants,  but 
that  the  same  was  vested  and  remained  in  the  plain- 
tiffs' alleged  corporation  ;  that  the  plaintiffs'  alleged 
corporation  had  not  been  dissolved  nor  in  any  manner 

70  ceased  to  exist ;  that  the  plaintiffs'  church  had  not 
been  united  with  the  church  of  the  defendants,  nor 
had  it  become  dissolved,  nor  had  it  lost  its  independent 
organization  or  existence  ;  that  the  name  of  the  Mad- 
ison Avenue  Baptist  Church  had  not  been  legally  as- 
sumed by  the  corporation  of  the  defendants,  but  still 
remained  the  name  of  the  alleged  corjjoration  of  the 
plaintiffs  ;  and  that  the  plaintiffs'  alleged  cor|)oration 
were  and  are  entitled  to  all  the  revenues  and  income 
derived  from  the  pew  rents  and  other  contributions  of 

•jl  the  church,  and  entitled  to  the  possession  and  enjoy- 
ment of  all  the  said  property,  and  the  rents  and  in- 
come thereof,  in  the  same  manner  as  if  the  said 
agreement  or  conveyance  had  never  been  made. 

And  that  the  plaintiffs  and  the  persons  claiming  to 
be  their  Trustees  and  members  have  threatened  and 
held  out  their  design  and  intention  to,  and  are  about 
to,  take  possession  of  the  church  property  aforesaid, 
and  to  interfere  with  and  disturb  the  use  of  the  said 
172  church  edifice  and  property,  and  the  management  and 
cojitrol  thereof  by  the  defeneants,  for  the  ordinary  and 
customary  services  of  public  worship,  and  to  deprive 
the  defendants  of  the  benefits  of  the  said  agreement, 
and  the  congregation  there  worshiping  under  their 
direction  of  the  ministrations  of  their  pastor,  and  to 
subvert  the  entire  scheme,  purpose,  and  result  of  the 
union  so  as  aforesaid  ageed  on,  and  carried  into  effect 
as  herein  alleged  ;  and  also  to  collect  for  themselves 
and  to  their  own  use  the  rents  and  income  of  the  said 
church,  and  to  deprive  the  plaintiffs  of  the  same. 
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And  the  defendants  further  aver,  that  in  the  claims,  73 
assertions,  threats,  designs  and  intentions  aforesaid 
the  plaintiffs  claim  and  pretend  to  be  the  duly  author- 
ized officers  of  the  plaintiffs'  alleged  corporation,  and 
to  represent  persons  who  were  formerly  the  members 
and  corporators  of  the  churcli,  and  for  whom  they  were 
Trustees,  but  that  in  fact  the  defendants'  church  and 
corpoi'ation  are  dissolved,  and  that  the  defendants 
named  as  Trustees  in  the  action  pending  in  the  Supreme 
Court  aforesaid  are  only  a  bare  majority  of  the  persons 
claiming  to  act  as  such  ;  that  the  remaining  fourTrus-  74 
tees,  as  well  as  the  majority  of  the  persons  who  were 
formerly  the  members  and  corporators  of  the  plaintiffs, 
are  opposed  to  the  action  taken  by  the  plaintiffs  adverse 
to  the  plaintiffs  as  aforesaid,  and  do  not  aid  or  sustain 
them  in  such  action,  brit  are  in  favor  of  the  union  as 
above  set  forth,  and  of  the  defendants,  and  of  sustain- 
ing, establishing  and  confirming  all  the  title,  estate, 
possession  and  rights  of  the  defendants  as  herein  set 
forth. 

And  the  defendants  further  say,  that  these  acts,  '^ 
doings  and  threats  of  the  plaintiff's  operate  as  a  cloud 
upon  the  title  of  the  defendants'  corporation  to  the 
said  property,  as  a  hindrance  to  the  use  thereof,  for 
the  purposes  to  which  it  is  appropriated,  pursuant  to 
the  trirsts  upon  which  the  defendants  hold  the  same, 
and  operate  also  to  embarrass  the  defendants  and 
involve  them  in  doubt  in  regard  to  their  duty  as  Trus- 
tees and  holders  of  property  appropriated  to  religious 
uses. 

That  it  is  essential  to  enable  the  defendants  properly 
to  perform  their  trusts,  and  to  the  protection  of  those 
who  are  interested  in  their  due  peii'ormance,  and  to 
the  orderly  conduct  of  religious  services  in  said  church 
edifice,  under  the  direction  of  the  defendants,  and  also 
to  the  collection  of  the  revenue  to  be  appropriated  to 
the  maintenance  of  such  services  therein ;  that  the 
rights  of  the  defendants  and  their  title,  legal  or  ecpiit- 
able,  in  and  to  the  said  property,  should  be  settled, 
determined  and  confirmed  by  the  judgment  of  this 
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77  court ;  ami  that  io  the  meantime,  and  until  siich  de- 
termination can  be  had,  the  plaintiffs,  and  the  persons 
claiming  to  be  their  Trustees,  and  each  of  them,  should 
be  enjoined,  restrained  and  forbidden  to  interfere  with 
or  disturb  in  any  manner,  directly  or  indirect!}',  the 
possession  of  the  defendants  in  the  said  land  and 
church  edifice  and  other  property,  the  rents  and  rev- 
enues thereof  or  the  collection  of  the  same,  or  to  inter- 
fere with  or  disturb,  in  any  manner,  directly  or  indirectly, 
the  conduct  of  the   accustomed  religious    services  in 

78  the  said  church  edifice,  held  under  the  direction  of  the 
defendants,  either  by  force,  threats  or  violence,  or  in 
any  manner  whatsoever. 

And  defendants  further  aver,  that  the  acts,  doings 
and  threats  aforesaid,  of  the  plaintiffs  and  persons 
aforesaid,  afi"ect  and  impair  the  rights  of  the  purchasers 
and  owners  and  holders  ot  pews  aforesaid,  who  have, 
with  the  united  consent  of  the  plaintiffs  and  all  their 
alleged  corporators,  and  in  reliance  upon  the  agree- 
ment, sale,  conveyance  and  performance  herein  set 
forth,  purchased  and  taken  and  now  hold  their  pews 
from  the  defendants. 
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And  the  defendants  further  aver,  that  if  it  be  not  ad- 
judged that  the  sale  and  conveyance  aforesaid  is  valid, 
and  sufficient  to  invest  the  defendants  with  the  legal  title 
to  said  land  and  church  projjerty  on  Madison  avenue  as 
aforesaid,  the  said  defendants  have  nevertheless  paid, 
done,  performed  and  received  performance  in  all  things 
hereinabove  alleged,. in  good  faith,  and  in  reliance  upon 
80  their  possession  of  said  land  and  church  edifice,  and 
that  any  attempt  to  disturb  such  possession  is  in  bad 
faith,  in  violation  of  the  equitable  right  of  the  defend- 
ants to  hold  such  possession  and  to  be.confirmed  therein, 
and  that  defendants  are  advised  and  believe,  and,  there- 
fore, insist,  that  in  no  event,  unless  and  until  the  plain- 
tiffs shall  and  do  reimburse  defendants'  corporation 
for  all  moneys  by  them  paid,  and  make  a  just  and 
equitable  compensation  for  the  loss  which  they  will 
sustain  by  being  deprived   of   such   possession,  and 
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assure  tlie  purchasers  of  pews  sold  and  purchased  in    gl 
reliance  upon  the  acts  and  proceedings  aforesaid,  they 
sho^ild  be  restrained  from  doing  any  act  or  instituting 
any  proceeding  to   disturb  such  possession  or  to  re- 
cover the  same. 

Wherefore  the  defendants  pray  judgment  in  their 
favor ;  and  that  their  title  to  said  pi'operty  be  settled, 
determined,  and  confirmed  by  the  judgment  of  this 
court,  and  that  the  plaintiffs  and  the  persons  claiming 
to  be  acting  as  their  Trustees  and  each  of  them,  be  §2 
perpetually  enjoined  and  restrained  from  and  forbid- 
den to  interfere  with  or  disturb  in  any  manner,  di- 
rectly or  indirectly,  the  possession  of  the  defendants 
in  said  laud  and  church  edifice  and  other  property,  the 
rents  and  revenues  thereof,  or  the  collection  of  the  same, 
or  to  interfere  with  or  disturb  in  any  manner,  directly 
or  indirectly,  the  conduct  of  the  accustomed  religious 
services  in  the  said  church  edifice  held  under  the  di- 
rection of  the  defendants,  either  by  force,  threats, 
violence  or  in  any  other  manner  whatsoe\er.  gg 

And  that  the  defendants  may  have  judgment  of  fore- 
closure upon  the  mortgage  held  by  them  and  herein 
described,  in  case  it  shall  be  determined  that  the  de- 
fendants are  not  entitled  to  the  possession  of  the 
premises  described  in  the  complaint  under  any  right 
other  than  as  mortgagees  in  possession. 

And  that  the  defendants  may  have  such  further  or 
other  relief  in  the  premises  for  the  establishment  of  84 
their  title,  and  for  the  due  performance  of  the  trusts 
devolved  upon  them,  and  upon  which  the  said  prop- 
erty is  held  by  them,  as  to  the  court  may  seem  meet 
and  proper. 

William  E.  Martin, 
Attorney  for  Defendants. 

City  and  County  of  New  York,  ss.  : 

William  Phelps,  being  duly  sworn,  says  :  That  he  is 
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So  the  President  of  the  religious  coriioration  entitled  the 
Madison  Avenue  Baptist  Church,  the  defendant,  and 
that  the  foregoing  amended  answer  is  true  of  his  ©wn 
knowledge,  except  as  to  the  matters  therein  stated  on 
iiiformation  and  belief,  and  as  to  those  matters  he  be- 
lieves it  to  be  true. 

Wm.  Phelps, 
Sworn  to  before  me,  this  25th  |  Fresi(le.nt. 

day  of  May,  1864,  .   f 

Geo.  PEyTON, 
QQ  Notary  ,Fuhlic, 

City  and  County  of  New  York. 

Served  25th  May,  1874. 
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The  ArPLicATioN  of  the  Madi- 
son Avenue   Baptist    Church  I 
TO    Sell    and    Convey    their' 
Estate  and  Puopekty. 


To  the  Supreme  Court  of  the  State  of  New  York  ; 

The  petition  of  the  Trustees  of  the  Madis-on  Avenue 
Baptist  Church  respectfully  shows  to  the  court :  that 
the  Madison  Avenue  Baptist  Church  is  a  religious  in- 
corporation, duly  incorporated  under  the  laws  of  the 
State  of  New  York,  and  located  in  the  City  of  New  York  ; 
that  in  the  year  1859  they  purchased  five  lots  of  ground, 
situated  on  the  southeast  corner  of  Thirty-first  street 
and  Madison  avenue,  in  the  City  of  New  York,  three  of 
said  lots  fronting  on  said  avenue,-  and  two  adjoining,  on 
the  southerly  side  of  Thirty-first  street,  in  rear  of  the 
avenue  lots,  which,  taken  together,  are  bounded  as  fol- 
lows, viz. :  Beginning  at  the  southeasterly   corner  of 
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Madison  avenue  and  Thirty  first  street,  running  tlience  89 
soutliorly,  along  the  easterly  side  or  line  of  Midison 
avenue,  seventy-eight  feet ;  thence  easterly  and  paral- 
lel with  Tliirty-fiist  street,  one  hundred  feet;  thence 
southerly,  and  parallel  with  Madison  avenue,  twenty 
feet  and  eight  inches,  to  the  centre  of  the  block,  be- 
tw^eeu  Thirtieth  and  Thirty-first  streets  ;  thence  east- 
erly, along  said  centre  line  and  parallel  with  Thirty- 
first  street,  fifty  feet ;  thence  northerly,  and  parallel 
with  Madison  avenue,  ninety-eight  feet  and  eight 
inches  to  the  southerly  line  or  side  of  Thirty-first  go 
street ;  and  thence  westerly,  along  said  southerly  line 
or  side  of  Thirty- first  street,  one  hundred  and  fifty 
feet,  to  the  place  of  beginning. 

That  your  petitioners,  after  the  purchase  of  said 
lots  of  ground  and  premises,  proceeded  to  erect  there- 
on, and  have  finished,  a  church  edifice  and  lecture 
room.  That  the  cost  of  said  lots,  and  the  expense  of 
erecting  said  buildings  thereon,  including  an  organ 
constructed  therefor,  amounted  to  the  sum  of  about  gj 
one  hundred  and  twenty-two  thousand  dollars. 

That  the  present  indebtedness  of  your  petitioners, 
and  of  said  church,  for  said  lots,  buildings,  and  organ 
amounts  to  the  sum  of  seventy-three  thousand  dollars, 
or  thereabouts,  sixty-one  thousand  five  hundred  oi 
which  is  secured  by  mortgages  upon  the  said  premises. 

That,  owing  to  the  derangement  of  business  and  ihe 
finances  of  the  country,  by  the  existing  war,  your  peti-'  92 
tioners  and  said  church  have  failed  to  realize  from 
subscriptions  and  from  the  sale  of  pev  s  in  said  church 
edifice  what  they  anticipated,  and  what  had  been  sub- 
scribed and  promised,  and  they  are  therefore  unable 
to  pay  their  liabilities,  or  meet  the  current  expenses 
of  the  church. 

That  said  Madison  Avenue  Baptist  Church  and  the 
Oliver  Street  Baptist  Church,  a  religious  incorpora- 
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93  tion  duly  incorporated  under  the  laws  of  the  State  of 
New  York,  and  located  in  Oliver  street,  in  the  City  of 
New  York,  and  which  for  some  time  have  contem- 
plated disposing  of  their  property  and  moving  up- 
town, have  formed  a  plan  and  made  arrangements  for 
uniting  said  two  churches  into  one,  and  agreed  upon 
the  following  terms  for  such  union,  viz.  : 

First.  The  Madison  Avenue  Baptist  Church  is  to 
convey  and  transfer  all  its  real  and  personal  property 
g^  to  the  Oliver  Street  Baptist  Church,  and  the  members 
of  the  Madisou  Avenue  Baptist  Church  are  to  become 
and  be  members  of  the  Oliver  Street  Baptist  Church, 
and  thereupon  the  regular  services  of  the  united 
churches  to  be  held  in  the  house  of  worship  owned  by 
the  Madison  Avenue  Baptist  Church. 

Second.  The  Trustees  of  the  Oliver  Street  Baptist 

Church  are  to  resign,  and  an  election  for  new  Trustees 

ordered  by  the  church  and  congregation  united.     The 

nr    resignation  of  the  present  Trustees  to  take  efiect  when 

others  shall  have  been  elected. 

Third.  The  Oliver  Street  Baptist  Church  are  then 
to  take  the  necessary  steps  to  cause  its  corporate 
name  to  be  changed  to  that  of  the  Madison  Avenue 
Baptist  Church. 

Fourtlt.  The  real  and  personal  property  now  owned 

by  the  Madison  Avenue  Baptist  Church,  and    that 

96    owned  by  the  Oliver  Street  Baptist  Church,  upon  sucli 

transfer  and  union,  as   aforesaid,  is  to  become  liable 

for  the  indebtedness  of  both  said  churches. 

Flftli.  As  soon  as  practicable  after  such  union  shall 
have  been  ^lerfected,  and  new  Trustees  elected,  a  sale 
of  the  pews  in  the  Madison  Avenue  Baptist  Church,  at 
their  present  assessed  value,  is  to  be  ordered  upon  the 
same  terms  and  conditions  as  jjrovided  by  the  form  of 
deed  formerly  adopted  by  the  Madison  Avenue  Baptist 
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Church,  at  whicli  sale  the  jireseut  owners  of  tlie  pews  97 
heretofore  sold,  auioniitiiig  together  to  thirty-one  thou- 
sand dolhirs,  are  to  have  the  right  to  purchase  a  pew 
or  pews  of  equal  value  to  those  heretofore  purchased 
by  them  without  further  payment  than  the  amount  of 
premium,  which  may  be  bid  for  choice,  and  are  (o  re- 
ceive a  deed  for  the  same.  And  the  present  members 
of  the  Oliver  Street  Baptist  Church,  <jr  congregation, 
also,  are  to  have  tiie  right  to  purchase  pews  to  the 
amount  of  thirty-one  thousand  dollars,  without  any 
payment,  or  merely  a  nominal  one,  except  the  amount  yg 
of  premiums  that  may  be  bid  for  choice  of  pews. 

Your  petitioners  further  show  to  the  court,  that 
said  plan,  arrangement,  and  terms  for  forming  a  union 
of  said  two  churches  was  agreed  upon  by  a  joint 
committee,  appointed  by  said  corporate  bodies  re- 
spectively ;  that  said  committees,  so  appointed,  re- 
ported respectively  to  the  churches  and  bodies  by 
whom  they  were  appointed,  the  plan,  arrangement, 
and  terms  for  the  union  of  the  two  churches,  as  herein- 
before set  forth,  and  on  the  ii9th  day  of  September, 
1862,  at  a  public  meeting  of  the  church  and  congre- 
gation of  the  Madison  Avenue  Baptist  Church  duly 
called,  the  report  of  said  committee  ajipointed  by 
them,  setting  forth  the  plan,  terms  of,  nud  arrange- 
ment for  tl'.e  union  of  said  two  churches,  as  hereinbe- 
fore stated  and  set  forth,  was  adopted  and  approved, 
and  the  Trustees  of  the  Madison  Avenue  Baptist 
Church  authorized  and  directed  to  petition  this  court 
for  an  order  autlioriziiig  them  to  convey  the  property 
of  the  Madison  Avenue  Baptist  Churcli  to  said  Oliver 
Street  I^aptist  Church,  in  pursuance  of  the  plnn  and 
arrangement  for  the  union  of  said  two  churches,  on 
the  terms  above  stated  ami  set  forth,  a  copy  of  which 
resolution,  signed  by  the  President  and  Secretary  of 
said  meeting,  is  hereto  attached,  and  forms  a  part  of 
this  petition. 

Th  it  on  the  29th  day  of  September,  1862,  at  a  pub- 
lic  meeting  of   the  church  and  congregation  of  the 
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101  Oliver  Street  Baptist  Chiucli,  duly  called,  the  report 
of  said  committee,  appointed  by  them,  setting  forth 
the  plan,  terms  of,  and  arrangement  for  the  union  of 
the  two  churches,  was  adopted  and  approved,  and  the 
Trustees  of  the  said  Oliver  Street  Baptist  Church 
autherized  antl  directed  to  take  the  necessary  legal 
steps  to  perfect  the  union  of  said  two  churches  on  the 
plan  and  terms  above  stated  and  set  forth. 

That  on  the  6th  day  of  October,  1862,  at  a  meeting, 

102  duly  called,  the  Trustees  of  the  Oliver  Street  Baptist 
Church  adopted  a  resolution,  pledging  themselves  to 
cai-ry  out  and  perfect  said  plan  and  arrangement,  here- 
inbefore nieutiouod  and  set  forth,  for  effecting  and  per- 
fecting a  union  of  said  two  churches. 

Your  petitioners  further  show,  that  the  corporation 
of  the  Oliver  Street  Baptist  Church  own  and  are  pos- 
sessed of  property  over  and  above  all  their  indebted- 
ness, of  the  value  of  from  fifty  to  sixty-five  thousand 

103  dollars,  which,  on  the  consummation  of  the  proposed 
union  between  said  two  churches,  will  become  appli- 
cable to  the  payment  as  well  of  the  present  debts  and 
liabilities  of  the  Madison  Avenue  Baptist  Church  as 
of  their  own  debts,  and  that  by  such  union  of  the  two 
churches,  as  hereinbefore  mentioned,  the  creditors  of 
the  Madison  Avenue  Baptist  Church  will  have  such 
property  as  additional  and  further  security  for  their 
claims  against  said  Madison  Avenue  Baptist  Church  ; 
that  said  two  churches   have  also  agreed  to  raise,  and 

1Q^  have  procured  to  be  subscribed,  the  sum  of  about 
fifteen  thousand  dollars,  for  the  purpose  of  paying  off 
the  floating  debt  owing  by  them  respectively. 

Your  petitioners  further  show,  that  there  are  twenty- 
eight  pew-owners  and  thirty-one  pew-holders  or  hirers 
of  pews  in  said  Madison  Avenue  Baptist  Church  ;  that 
sixteen  of  the  pew-owners  and  twenty-five  of  the  pew- 
holders  have  signed  a  consent  and  request  that  an  order 
be  made  by  this  court  authoi'izing  and  directing  the 
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Trustees  of  said  Madison  Avemie  Baptist  Church  to  105 
convey  the  property  and  real  estate  belonging  to  said 
church  to  the  Oliver  street  Baptist  Church,  in  pursu- 
ance of  the  aforesaid  plan,  arrangement  and  agree- 
ment for  the  union  of  said  churches,  which  said  con- 
sents and  requests,  so  signed,  are  hereto  nnnesed,and 
form  a  j^art  of  this  jietition. 

Your  petitioners  farther  show,  on  information  and 
belief,  that  all  of  the  other  pow-owiiers  and  pew-hold- 
ers in  said  Madison  Avenue  Baptist  Church  apprjve  lOG 
and  are  in  favor  of  forming  a  union  with  the  Oliver 
Street  Baptist  Church  on  the  plan  and  terms,  and  in 
pursuance  of  the  agreement  hereinbefore  stated  and 
set  forth,  and  that  by  such  union  the  rights  of  the  pew- 
owners  will  be  protected,  the  claims  of  the  creditors 
secured  and  more  speedily  paid,  and  the  interest  of 
both  churclies  promoted. 

Wherefore, your  petitioners  pray  that  nn  order  may 
be  made  by  this  court  authorizing  and  directing  your  joy 
petitioners  to  convey,  by  aprojier  deed  of  cmveyance, 
to  the  said  Oliver  Street  Baptist  Chuch,  the  said  real 
estate  hereinbefore  described,  with  the  church  edifice 
and  lecture  room  erected  thereon,  belonging  to  the 
Madison  Avenue  Baptist  Church,  and  the  personal 
property  belonging  to  said  cliurch,  or  that  your  peti- 
tioners may  have  sirch  other  or  further  order  or  relief 
as  shall  be  just  and  proper,  and  the  court  deem  meet 
to  grant  in  the  premises. 

Wm.    H.    CHArMAN,  2(),S 

Presifloif  Ptonrd  of  Tnisleef. 

Geo.  W.  Abre, 

Secrddvii  Bnard  of  Trustees 

S.  V.  Bagley, 

Attoriicii for  Petitioners. 

City  and  County  of  New  Yoi'i<,  ss.  ; 

William    H.    Chapman,  of   s.iid    City,    being    dnly 
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109  sworn,  says :  That  he  is  President  of  the  Board  of 
Trustees  of  tlie  Madisou  Avenue  Baptist  Church,  the 
petitioners  in  the  foregoing  petition  named,  that  he 
has  read  the  foregoing  petition  by  him  subscribed,  and 
knows  tlie  contents  thereof,  tliat  the  same  are  true  of 
l)is  own  knowledge,  except  as  to  tlie  matters  which 
are  therein  stated  to  be  on  information  and  belief,  and 
as  to  those  matters  that  he  believes  it  to  be  true. 

Wm.  H.  Chapman. 

Sworn  to  before  me,  this    17th  j 

110  day  of  October,  1862,  [ 

Wm.  W.  Niles, 
Notary  Public  for  Neir  York. 

City  and  County  of  New  York,  ss. : 

George  W.  Abbe,  of  said  City,  being  duly  sworn, 
says  :  That  he  is  Secretary  of  the  Board  of  Trustees 
of  the  Madison  Avenue  Baptist  Church,  the  petitioners 
in  the  foregoing  petition  named,  that  he  lias  read  the 

111  foregoing  petition  b}'  him  subscribed,  and  knows  the 
contents  thereof,  that  the  same  are  t.iue  of  his  own 
knowledge,  except  as  to  the  matters  which  aretherein 
stated  to  be  on  information  and  belief,  and  that  as  to 
those  mattei's  he  believes  it  to  be  true. 

Geo.  W.  Abbe. 

Sworn  to  before  me,  this  17tli ) 
day  of  October,  1862,  [ 

Wm.  W.  Niles, 

112  Nofoiij  Piihlw/or  New  YorJc. 


29  Resolutions. 

RESOLUTIONS  OF  CHURCH  AND  CONGREGA-    113 
TION. 

A  meeting  of  the  Madison  Avenue  Bajttist  Cliuieli 
and  Congregation  was  held  in  tlie  cliapel  of  snid 
churcli,  Mondaj-  evening,  Septembei-  'z9,  18G2,  at  7.^ 
o'clock,  in  pursuance  of  a  notice  read  from  the  pulpit 
of  the  church  the  preceding  Sabbath. 
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On  motion,  Joseph  S.  Lake,  Esq.,  was  appointed 
Chairman,  and  James  W.  Middleton,  Esrj.,  Secretary 
of  the  meeting. 

The  Chairman  then  stated  tiie  call  of  the  meeting, 
whereupon  it  was  resolved  : 

First. — Tiiat  our  Trustees  be  p,nd  are  hereby  author- 
ized and  directed  to  petition  to  the  Supreme  Court,  in 
accordance  with  the  statute  in  such  cases  made  and 
provided,  and  to  obtain  therefrom  an  order  to  convey 
the  property  of  the  Madison  Avenue  Baptist  Cliurch 
of  the  Cityof  New  York  to  the  Oliver  Street  Baptist  115 
Cburch,  in  consideration  of  the  said  Oliver  Street 
Baptist  Church  assuming  the  entire  liabilities,  and  all 
other  considerations  agreeable  to  the  agreement  en- 
tered into  between  said  churches,  and  hei'^witli  pre- 
sented. 

<S'pco)((7.— Resolved,  That,  on  obtaining  the  aforesaid 
order,  our  Trustees  be  directed  and  are  hereby  author- 
ized to  make  and  execute  a  deed  of  our  church  prop- 
erty, corner  of  Thirty-first  street  and  Madison  avSnue,  116 
to  convey  the  same  to  the  Oliver  Street  Baptist 
Church,  and  to  do  what  other  acts  may  be  necessary 
to  make  a  legal  transfer  of  our  church  property  to  the 
said  church. 

Jos.  S.  Lake, 

Chairman. 
Jas.  W.  Middleton, 
Secretary. 


Consent,  Petv-ozoners.  CO 

]17  CONSENT  OF  PEW -OWNERS. 

We,  the  unclersignec],  pew-owners  in  the  Madison 
Avenue  Baptist  Church,  do  hereby  consent  and  request 
that  an  order  be  made  by  the  Supreme  Court  of  the 
State  of  New  York,  authorizing  and  directing  the 
Trustees  of  said  Madison  Avenue  Baptist  Church,  on  a 
proper  application  therefor,  to  convey  the  property 
and  real  estate,  consisting  of  the  church  edifice  and 
lecture-room  attached,  and  ground  on  which  they 
1  iQ  stand,  situated  on  the  southeast  corner  of  Madison 
avenue  and  Thirty-fiVst  street,  in  the  City  of  New 
York,  with  the  fixtures  and  appurtenances  thereunto 
belonging,  to  the  Oliver  Street  Baptist  Church  of  the 
City  of  New  York,  in  pursuance  of  an  agreement  and 
arrangement  between  them  for  forming  said  two 
churches  into  one  church. 

Dated  New  York,  October  3,  1862. 

A.  P.  Arnold, 
11^  Geo.  W.  Abbe, 

John  P.  Townsend, 
James  Cumings, 
Laurina  Colgate, 
Wm.  H.  Chapman, 
J.  B.  Trevor, 
Eliza  B.  Sommers, 
Jas.  W.  Middleton, 
Wm.  Jas.  Todd, 
J.  M.  Plumb, 
120  Andrew  L.  Bridgeman, 

George  M.  Van  Deblip, 
h.  h.  durkee, 
Wm.  M.  Baxter, 
J.  A.  Benedict. 


31  Consent,  Few-holders. 

Consent  of  Pkw-Holdeks.  121 

We,  the  undersigued  pew-liolders  iu  tlio  Madison 
Avenue  Baptist  Cliuvcb,  do  hereby  consent  and  re- 
quest that  an  order  bo  made  by  the  Supreme  Court  of 
the  State  of  New  York,  authorizing  anil  directing  the 
Trustees  of  said  Madison  Avenue  Baptist  Church,  on 
a  proper  ap]ihcation  tliorofor,  to  convey  the  property 
and  real  estate,  consisting  of  the  church  edilice  and 
lecture-room  attached,  and  ground  on  which  they 
stand,  situated  on  the  southeast  corner  of  Madison  12'2 
avenue  and  Thirty-first  street,  iu  the  City  of  New 
York,  witii  the  fixtures  and  appurtenances  thereunto 
belonging,  to  the  Oliver  Street  Baptist  Church,  of  the 
City  of  New  York,  in  puisuance  of  an  agreement  and 
arrangement  between  them  for  forming  said  two 
churches  into  one  church. 

Dated  New  York,  October  3,  18G2. 
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Henry  A.  Polhamus, 

Thos.  H.  Maghee, 

Geokge  C.  Stone, 

John  M.  Macfaklane, 

David  Belden, 

E.  G.  Hatfield, 

Jos.  B.  F.  Grady, 

Mrs.  E.  Poile, 

Moses  B.  Maclay, 

Samuel  M.  Porter, 

Tracy  H.  Harris, 

S.  V.  Bagley, 

Danforth  Knowlton, 

J.  P.  Main,  ,,^, 

Walter  D.  Cable, 

Gardner  G.  Yvelin, 

Hiram  Huston, 

E.  W.  Livingston, 

Wm.  E.  H.  Higgins, 

J.  T.  Evans, 

Wm.  S.  Hascall, 

L.  W.  Tobey, 

Charles  W.  Bleecker, 

Charles  L.  Young, 

Wm.  H.  Taylor. 


Order,  17  Oct.,  '62.  C2 

125  At  a  Siiecial  Tenn   of  the  Supreme  Court 

of  the  State  of  New  York,  held  at  the 
City  Hall,  iu  the  City  of  New  York,  the 
seveuteeuth  day  of  October,  1862. 

Present— Hon.  D.  P.  Ingraham,  Justice. 


In  the  Matteii 

126  '.'/■ 

The  ArrLicATioN  of  the  Trus- 
tees OF  THE  Madison  Avenue 
Baptist  Church,  a  Eeligious 

iNCORrORATION,  LOCATED  IN  THE 

City  of  New  York,  to   sell 

AND  CONVEY  THE  ReAL  EsTATE 
belonging  TO  SAID  InCORI'ORA- 
TION. 

127 
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On  reading  and  filing  the  petition  of  the  Trustees 
of  the  Madison  Avenue  Baptist  Church,  a  religious  in- 
corporation, incorporated  under  the  laws  of  the  State  of 
New  York,  duly  verified  by  the  President  and  Secretary 
of  the  Board  of  Trustees  of  said  church,  and  the  consent 
uf  the  majority  of  the  pew-owners  and  pew-holders  in 
said  church,  asking  that  an  order  be  made  b}'  the  court 
authorizing  and  directing  them,  the  Trustees  of  said 
128  Madison  Avenue  Baptist  Church,  to  convey,  by  a  proper 
deed  of  conveyance,  to  the  Oliver  Street  Baptist  Church, 
a  religious  incorporation,  incorporated  under  the  laws 
of  the  State  of  New  York,  and  located  in  the  City  of 
New  York,  the  following  described  real  estate  and  prem- 
ises, with  the  church  edifice  and  lecture-room  thereon 
erected,  viz. :  All  those  five  certain  lots  of  land  situate, 
lying  and  being  in  the  City  of  New  York,  which,  taken 
together,  are  bounded  as  follows  :  Beginning  at  the 
southeasterly  corner  of  Madison  avenue  and  Thirty- 
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first  street,  and  running  thcnco  southerly  along  the  129 
easterly  line  or  side  of  Madison  avenue,  seventy-eight 
feet ;  thence  easterly  and  parallel  with  Thirty-first 
street,  one  hundred  feet;  thence  southerly  and  par- 
allel with  Madison  avenue,  twenty  feet  and  eight 
'inches,  to  the  centre  line  of  the  block  between  Thir- 
tieth and  Thirty -first  streets  ;  thence  easterly  along 
said  centre  line  and  parallel  with  Thirty-first  street, 
fifty  feet ;  thence  n(n'thcrly  and  parallel  witii  Madison 
avenue,  ninety-eight  feet  and  eight  inches,  to  the 
southerly  line  or  sideof  T!iirty-first  street;  and  thence  130 
westerly  along  said  southerly  line  or  side  of  Thirty- 
first  street,  one  liundred  and  fifty  feet,  to  the  place  of 
beginning. 

And  on  motion  of  S.  V.  Bagley,  Attorney  of  said 
Petitioners,  It  is  ordered  by  the  court,  that  the 
Trustees  of  the  Madison  Avenue  Baptist  Church  be 
authorized  and  directed,  and  they  hereby  are  author- 
ized and  directed,  to  convey,  by  a  proper  deed  of  con- 
veyance, duly  executed  under  the  corporate  seal  of 
said  church,  said  real  estate  and  premises  hereiube-  j^gj^ 
fore  described,  with  the  church  edifice  and  lecture 
room  thereon  erected,  to  the  Oliver  Street  Baptist 
Cliurch,  as  in  said  Petition  prajed,  such  conveyance 
to  be  made  subject  to  the  encumbrances  now  existing 
upon  said  premises. 


132 


Petilion.  34 

lb3  IN  THE  SUPREME  COURT 

Of  tue  State  of  New  Yokk. 


In  the  Mattee 

of 

134 

The  Petition   of  the  ThusteesV 

/  Petition. 
OF  THE  Madison  Avenue  Bap- 
tist   Chukch     to     Sell    and| 
Convey  the  Real  Estate  be-' 

LONGING   TO   SAID   ChURCH. 


The  Petition  o{  the  Trustees  of  the  Madisou  Avenue 
^'^'^  Baptist  Church,  a  religious  iucorporatioo,  respect- 
fully shows  to  the  court,  that  on  the  17th  clay  of 
October,  1862,  they  presented  to  this  court  their 
petition,  praying  that  an  order  be  made  auihorizing 
and  directing  them  to  convey  to  the  Oliver  Street 
Bajitist  Church,  in  the  City  of  New  York,  a  religious 
incorporation,  certain  real  estate ,  belonging  to  the 
said  Madison  Avenue  Baptist  Church,  and  situate  on 
the  southeasterly  corner  of  Madison  avenue  and 
Tiiirty-first  street,  with  the  church  edifice  and  lecture 
lob    room  thereon  erected. 

That  on  the  said  17th  day  of  October,  1862,  an 
order  was  made  by  this  court,  authorizing  and  direct- 
ing such  conveyance  to  be  made. 

Your  petitioners  further  show,  that  they  have  since 
ascertained  that  the  corporate  name  of  said  church  to 
whom  they  were  authorized  and  directed  to  convey 
said    real    estate    and    premises,    is    "  The    Baptist 
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clmrch  in  Oliver  street,"  instead  of  the  Oliver  Street  137 
Baptist  Church,  as  in  said  petition  and  order  stated. 
Your  petitioners  further  show  to  the  court  that  said 
premises,  which  tliey  desire  and  obtained  autliority  to 
convey,  consists  of  five  lots  of  ground  :  three  fronting 
on  Madison  avenue,  and  two  lots  fronting  on  Thirty- 
first  street,  in  the  rear  of  said  avenue  lots,  in  said 
petition  and  order  said  lots  fronting  in  Thirty- 
first  street  are  described  as  ninety-eight  feet  and 
eight  inches  in  depth,  whereas,  in  trutli  and  in  fa^t, 
they  ai'e  but  ninety-eight  feet  in  depth,  as  appe  trs  by  138 
the  deed  of  said  premises  to  said  Madison  Avenue 
Baptist  Church. 

Wherefore  your  petitioners  pray  tliat  an  order 
may  be  made  amending  said  order  made  in  this  mat- 
ter on  the  17th  day  of  October,  1S6'2,  by  substituting, 
in  place  of  the  words  "  The  Oliver  Street  Baptist 
Cliurch,"  wherever  they  occur  in  said  order,  tlie  words 
"  The  Baptist  Church  in  Oliver  street,"  and  that  the 
description  of  said  real  estate  and  premises  in  said  I'jf) 
order  contained  may  be  amended  by  substituting,  in 
the  place  of  the  words  "  twenty  feet  and  eight  inches," 
wherever  they  occur  in  said  order,  the  words  "  twenty 
feet,"  and  by  substituting  in  place  of  tlu^  words 
"  ninety- eight  feet  and  eight  Indies,"  wherever  they 
occur  in  said  order,  the  words  "ninety-eight  feet." 
And  your  petitioners,  as  in  duty  bound,  will  ever  pray. 

Wm.  H.  Chapman, 
PrcMlil'i'it  Board  of  Tnuiecn. 

Geo.  W.  Abbe,  110 

Sccrvtanj  Board  of  Trvftkes. 
S.  V.  Baglev, 

Attorney  for  Pi  tHioiiers. 

City  and  County  of  New  York,  ss.  : 

William  H.  Chapman,  of  sa'd  City,  being  dulj" 
sworo,  says  :  That  he  is  tlie"Piosideiit  of  the  Board  of 
Trustees  of  the  Madison  Avenue  Ba])tist  CI  urc!',  t'  e 
petitioners  in  the  foregoing   petition  named  ;  that  he 
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141  lias  read  the  foregoing  petition  by  him  subscribed, 
and  knows  tbe  contents  thereof,  and  that  the  same  is 
true  ot  his  own  knowledge,  except  as  to  tlie  matters 
which  are  therein  stated  to  be  on  information  and 
behef,  and  that  as  to  those  matters  he  believes  it  to  be 
true. 

Wm.  H.  Chapman. 

Sworn  to  before  me,  this  20th  1 
day  of  October,  1862,  \ 

Joseph  C.  Lawrence, 

142  Notary  Public. 

Cit}'  and  County  of  New  York,  ss.  : 

George  W.  Abbe,  of  said  City,  being  duly  sworn, 
says :  That  he  is  the  Secretary  of  the  Board  of  Trus- 
tees of  the  Madison  Avenue  Ba])tist  CJmrch,  the  pe- 
titioners in  the  foregoing  petition  named ;  that  he  has 
read  the  foregoing  petition  b}'  him  subscribed,  and 
knows  the  cod  tents  thereof;  that  the  same  is  true  of 

143  his  own  knowledge,  except  as  to  the  matters  wnich 
are  therein  stated  to  be  on  information  and  belief,  and 
as  to  those  matters  that  he  believes  it  to  be  true. 

Geo.  W.  Abbe, 

Secretary  Board  of  Tru.tlces. 

Sworn  to  befoie  me,  this  20th  ) 
day  of  October,  1862,  j 

Joseph  C.  Lawrence, 

Notary  PtiUic. 
144 
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At  a  special  Term  of  tbe  Supreme  Court  of    145 
the  State    of  New   York,  held    at   the 
City  Hall,  in  the   City  of  New   York, 
the  20th  tlay  of  October,  1862. 

Present — Hon.  D.  P.  Ingraham,  Jufilkc 


In  the  Matter 


/ 


of  I  146 


The  Petition  of  the  Trustees  / 
OF  THE  Madison  Avenue  Bap- 
tist Church  to  sell  and  con- 
vey REAL  ESTATE  OF  SAID  ChDRCH. 

/ 


On  reading  and  filing  the  petition  of  the  Trustees  of 
the  Madison  Avenue  Baptist  Church,  a  religious  in- 
corporation incorporated  nnder  tlie  laws  of  the  State  147 
of  New  York,  duly  verified,  praying  that  an  order  made 
herein  on  the  17tli  day  of  Octolier,  18G2,  be  amended  as 
in  said  petition  specified,  and  on  motion  of  S.  V.  Bag- 
ley,  attorney  for  said  petitioners  : 

It  is  ordered  by  the  court,  that  the  said  order  made 
in  the  above-entitled  matter  on  the  said  17th  day  of 
October,  1S(  2,  be  and  hereby  is  amended  by  substi- 
tuting in  the  place  of  the  words  "  The  Oliver  Street 
Baptist  Church,"  wherever  they  occur  in  said  order,  148 
the  words  "  The  Baptist  Church  in  Oliver  street,"  and 
by  substituting  in  the  place  of  the  words  "  twenty  feet 
eight  inches,"  wherever  they  occur  in  said  order,  the 
words  "  twenty  feet,"  and  by  substituting  in  the  place  of 
the  words  "  ninety-eight  feet  and  eight  inches,"  wher- 
ever they  occur  in  said  order,  the  woi  ds  "  ninet^'-eight 
feet,"  and  it  is  further  ordered  that  said  order  of  the 
17tli  day  of  October,  1862,  be  and  hereby  is  in  all 
other  respects  confirmed. 
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The    Madison    Avenue   Baptist 
Church 

CK/aiiisf  I  , 

4  bujiplnnemal      An- 

The  Baptist  Church  in  Oliver  /     *"'''''■■ 

Street,     calling    itself    the 

Madison       Avenue       Baptist 

150       Church. 


The  defendants  for  their  siiplemental  answer  to  the 
compLaint  in  this  action,  aver 

That  since  the  former  answer  of  the  defendants  in 
this  action,  aud  on  the  10th  December,  18()3,  they 
served  an  amended  compLxiut  in  the  action  set  fortli 
in  said  former  answer  as  pending  in  tlio  New  York 
1"^'  Supreme  Court,  pursuant  to  leave  granted  in  tliat  ac- 
tion by  the  said  court. 

And  defendants  aver,  that  since  the  commencement 
of  this  action,  and  on  the  seventeenth  da}'  of  October, 
1863,  they  received  an  assignment  to  themselves  of  a 
mortgage  made  by  the  plaintiffs  to  Jacob  Vandcrj^ool, 
for  $30,000  (thirty  thousand  dollars),  dated  the  first  day 
of  August,  1859,  conditioned  for  the  payment  of  the 
said  principal  si;m  of  thirty  thousand  dollars  on  the 
^^^  first  day  of  February,  18(54,  with  interest  thereon  paya- 
ble first  August  and  Februai-y  in  each  year,  with  an 
agreement  that  in  case  there  should  be  any  default  in 
the  payment  of  said  interest  for  thirty  days,  the  said 
principal  sum  should  become  due,  upon  the  church 
property  in  the  complaint  described,  aud  paid  therefor 
in  cash  the  consideration  of  $30,638  33-100,  and  that 
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tliey  still  hold  said  mortgaj^o,  aud  that  they  entered  153 
upou  and  took  possession  of  the  mortgaged  property 
with  the  consent  of  the  plaintiffs  and  all  their  alleged 
corporators,  and  have  been  since  seventeenth  October, 
18G3,  aud  are  now  lawfully  in  possession  of  said  prop- 
erty and  the'wholejthereof  as'mortgagees  in  possession 
after  default  in  the  |iaymeut  of  said  mortgage,  aud 
that  default  was  made  in  the  payment  of  the  said  in- 
terest which  became  due  on  the  first  August,  1863;  and 
that  the  whole  of  the  priucijial  sum  of  said  boud  and 
mortgage,  with  the  interest  thereon  from  February  1st,  ^54. 
1863,  remaius  due  and  wjiolly  uni)aid. 

And  they  further  aver,  that  in  addition  to  the  debts 
paid  by  them  as  aforesaid,  they  hold  and  own  eighteen 
bonds  made  by  the  plaintiffs,  of  five  hundred  dollars 
each, dated  the  firstday  of  May,  1861,  each  conditioned 
for  the  payment  of  the  said  principal  sum  of  five  hun- 
dred dollars  on  or  before  the  first  day  of  May,  18(J6, 
with  interest  thereon  payable   semi-annually  on  first 
May  and  first  November,  which  were  duly  assigned  by    155 
the  holders  to  defendants'   corporation,  and  that  said 
bouds  with  others,  in  all  thivtj'-six  in  number,  have  been 
issued  uuder  and  are  secured  Ijy  a  certain  mortgage 
dated  the  said  first  day  of  May,  1861,  made  by  the 
plaintiffs  to  William  A.  Darling,  James  B.  Colgate,  and 
WiUiam  II.  Martin,  as  Trustees,  upon  tlie  church  prop- 
erty above  described,  iu  trust  for  the  iiolders  of  said 
bonds  ;  and  that  the  defendants  are  interested  in  said 
mortgage  as  "  centids  que  trud  "  of  said  mortgagees,  to 
the  extent  of  tlie  bouds  held  by  them  as  aforesaid,  and    jgg 
that  they  have  paid  for  said  bonds  in  cash  the  consid- 
eration of  nine  thousand  dollars,  and  that  the  whole  of 
the  said  bonds,  with  tlie  interest  thereon  from  1st  No- 
vember, 1862,  remains  unpaid  and  due  to  the  defend- 
ants. 

Aud  they  aver,  that  they  are  now  lawfully  in  pos- 
session of  the  lands  and  church  property  described  in 
the  complaint  as  mortgagees  in  possession. 
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157  Aud  defendauts  I'urtlier  aver,  that  iu  addition  to  the 
debts  paid  by  tlieni,  set  ii[i  in  tlie  answer,  and  the 
purchase  and  payment  lor  the  mortgages  and  bonds 
herein  set  fortli,  tliey  have  paid  debts  and  liabilities 
of  the  plaintiffs  from  the  first  day  of  July,  1863,  np  to 
the  Uth  day  of  February,  ISGi,  to  the  amount  of 
$2,52118. 

Wherefore  defendauts  demand  judgment  in  their 
favor  as  in  tlieir  amended  answer  served  herewith,  and 
15g  that  the  defendants  may  have  judgment  of  foreclosure 
upon  the  mortgage  held  by  thorn  and  herein  before 
described,  in  case  it  shall  be  determined  that  the  de- 
fendants are  not  entitled  to  the  possession  of  the  prem- 
ises described  in  the  complaint  under  any  right  other 
than  lis  mortgagees  iu  possession. 

William  E.  Martin, 

AUonviji  for  Defendaids. 
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City  and  County  of  New  York,  ss.: 

William  Phelps,  of  said  city,  being  duly  sworn,  says: 
That  he  is  President  of  the  lieligious  Corporation  de- 
fendant in  this  action  ;  that  the  foregoing  sujjplemental 
answer  is  true  of  his  own  knowledge,- except  as  to  the 
matters  therein  stated  on  information  aud  belief,  and 
as  to  those  matters  be  believes  it  to  be  true. 

William  Phelps, 

President. 
Sworn  to  before  me,  this  ) 
25th  day  of  May,  1864,  f 
Geo.  Peyton, 

Notary  Public, 

City  and  County  of  New  York. 

Served  25th  May,  1864. 
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The    Madison    Avenue    Baptist 
Chukch 


I  niip/iliiiifuliil 
The  Baptist  Chukch  in  Oliver  j     ^'""v'"'"'- 
Stkeet,    calling    itself    the  I 
Madison       Avenue       Baptist 
Church. 
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Tlie  plaintiffs  above  iiamed,   by  way  of  supplemen- 
tal complaint  herein,  show  to  the  court,  as  follows  : 
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That  this  action  was  commenced  by  the  service  of  a 
summons  and  complaint  on  the  30th  day  of  July,  a.  d. 
1863  ;  that  the  defendants  served  their  answer  to  said 
complaint  on  the  '26th  day  of  September,  a.  d.  1863  ; 
that  afterwards,  on  the  25th  day  of  May,  1864,  pursu- 
ant to  an  order  of  court  in  that  behalf,  the  defend- 
ants served  an  amended  and  supplemental  answer 
herein ;  that  said  amended  answer  alleges  among 
other  things,  that  on  the  2d  day  of  May,  1863,  the  de- 
fendants purchased  and  took  an  assignment  to  them- 
selves of  a  mortgage  n|ion  the  church  property  de- 
scribee! in  the  complaint,  made  by  the  jilaintiffs  to  Jacob 
Vanderpool,  for  twelve  thousand  five  huiidied  ilollars, 
dated  the  first  day  of  August,  1S59,  conditioned  for 
the  payment  of  said  jirincipal  sum  of  twelve  thousand  164 
five  hundred  dollais  on  the  first  day  of  February, 
1864,  with  interest  thereon  payable  the  first  day  of 
August  and  the  first  day  of  February  in  each  year, 
with  an  agreement  that,  iu  case  there  should  be  any 
default  in  the  payment  of  said  iuteiest  for  thirty  days, 
the  said  principal  sum  shall  become  due  ;  and  that 
the  defendants    paid  for  said  mortgage  in  cash   the 
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1(;5  coosicteiatiou  of  $12,7-21tVo,  and  that  they  still  hold 
Scaid  mortgage,  aiul  have  been  since  the  2d  day  of 
May,  1863,  and  are  now  lawfully  in  possession  of 
said  property  and  the  whole  thereof  as  mortgagees 
in  possession  after  default  in  the  payment  of  said 
mortgage,  though  it  appears  by  the  defendants'  own 
showing  that  there  was  no  default  in  the  payment 
of  either  the  principal  or  interest  of  said  mortgage 
until  the  first  day  of  September,  18G3,  aud  long  after 
the  commencement  of  this  action. 

KJG 

That  it  is  further  alleged  in  said  amended  answer, 
that  since  the  defendants  have  been  in  possession 
of  said  church  property,  they  have  paid  debts  and 
liabilities  of  theplaiutiffs  to  the  amount  of  !^16,154t-Vu  ; 
and  tlio  deFendants  claim  and  insist  that  they  are 
entitled  to  retain  possession  of  said  church  property 
until  they  shall  be  repaid  by  the  plaintiffs  the  money 
paid  by  them  as  aforesaid. 

107  That  iu  said  sai^plemental  '  answer  it  is  alleged, 
among  otlier  thiugs,  that  on  the  17th  day,  of  Octo- 
ber, 18G.3,  the  defendants  purchased  and  took  an  as- 
signment to  themselves  of  a  mortgage  on  said  church 
})roperty,  made  by  the  plaintiffs  to  Jacob  Vanderpool, 
for  thirty  thousand  dollars,  dated  the  first  day  of 
August,  1859,  conditioned  for  the  payment  of  said 
priucrpal  sum  of  thirty  thousand  dollars  on  the  first 
day  of  February,  I  Bui:,  with  interest  thereon  payable 
on  the  first  day  of  August  and  tbe  first  day  of  Feb- 

168  ruary  in  each  year,  with  an  agreement  that  iu  case 
there  should  be  any  default  in  the  pajauent  of  said 
interest  for  thirty  days,  tlie  said  principal  sum  should 
become  due  ;  and  that  the  defendants  paid  for  said 
mortgage  in  cash  the  consideration  of  $30,638tS^j3^  ;  and 
that  the  defendants  still  hold  said  mortgage,  and  have 
been  since  the  17th  day  of  October,  1803,  and  now  are 
luwfully  in  possession  of  said  property  and  the  whole 
thereof,  as  mortgagees  in  possession  after  default  in 
the  payment  of  sriid  mortgage,  and  that  default  was 
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made  in  the  payment  of  the  said  interest   wliich   be-    169 
came  due  on  the  first  day  of  August,  18G3. 

That  it  is  further  alleged  in-  said  supplemental 
answer  that  said  defendants  hold  and  own  eighteen 
bonds  made  by  the  plaintifls,  of  S500  each,  dated  the 
1st  day  of  May,  1861,  each  conditioned  for  the  pay- 
ment of.  said  principal  sum  of  $500  on  or  before  the 
1st  day  of  May,  186G,  with  interest  thereon,  payable 
semi-auuually,  on  the  1st  day  of  May  and  1st  day  of 
November  in  each  year;  and  that  said  bonds,  with 
others,  in  all  tliirty-six  in  number,  have  been  issued 
under  and  are  secured  by  a  mortgage  on  said  church 
property,  dated  May  ],  1863,  made  by  the  plaintiffs  to 
William  A.  Darling,  James  B.  Colgiitc,  and  'William  R. 
Martin,  as  Trustees,  in  trust  for  the  holders  of  said 
bonds  ;  and  that  the  defendants  are  interested  in  said 
mortgage  as  "  eesluis  que  I  rial  "  of  said  mortgagees,  to 
the  extent  of  the  bonds  held  by  them. 

That  it  is  further  alleged  in  said  supplemental 
answer  that  the  defendants  have  paid  debts  and  liabil-  171 
ities  of  the  plniiitifls  bet-ween  the  1st  day  of  July,  1863, 
and  the  9th  day  of  February,  1S()4,  to  the  amount  of 
$2,524xL8o>  i"  addition  to  the  amount -stated  in  said 
amended  answer. 

That  in  and  l)y  said  amended  and  supplemental 
answers,  the  defendants  pray  for  a  judgment  of  fore- 
closure and  sale  upon  the  mfutgages  held  by  them 
and  described  in  said  amended  and  supplemental 
answers,  in  case  it  shall  be  determined  that  the 
defendants  are  not  entitled  to  the  pi-emiFes  described 
in  the  complaint,  under  any  right  other  than  as  mort- 
gagees in  possession. 

The  plaintiifs  furtlun-  show  that  the  defendants 
entered  into  the  premises  described  in  the  com]ilaint 
on  or  about  the  26th  day  of  Oiitober,  1862,  and  have 
ever  since  been  and  still  are  in  the  sole  and  exclusive 
possession  threeof,  and  iu  tlie  receipt  of  tlie  entire 
rents  and  profits  thereof. 


172 


Sujyplem'dl  Complaint.        41 

173  Wlierefore,  iu  tlie  event  of  its  being  determined 
that  the  defendants  are  entitled  to  a  judgment  of  fore- 
closure and  sale  upon  said  mortgages,  or  that  they  are 
entitled  to  retain  possession  of  said  premises  until 
they  are  paid  the  amounts  due  on  said  mortgages,  or 
upon  said  $500  bonds  secured  by  said  mortgage  in 
trust,  or  until  they  are  repaid  the  amount  paid  by 
them  on  account  of  debts  and  liabilities  of  the  plain- 
tiffs, the  plaintiffs  pray  that  an  account  may  be  taken 
of  the  rents  and  profits  of  said  premises  received  by 

174  the  defendants,  'or  with  which  they  are  properly 
chargeable,  and  that  the  amount  of  such  rents  and 
profits  may  be  deducted  from  the  amount  which  shall 
be  found  due  to  the  defendants  on  account  of  the 
matters  alleged  in  said  amended  and  supplemental 
answer;  and  that  the  defendants  may  be  adjudged  to 
surrender  to  the  plaintiffs  the  premises  described  iu 
the  complaint,  upon  the  payment  by  the  plaintiffs  of 
the  balance,  if  any,  which  shall  be  found  due  to  the 
defendants  upon  such  accounting,  said  payment  to  be 

175  made  at  such  time  and  in  such  mode  as  the  court  shall 
direct ;  and  for  snch  other  and  further  relief  as  shall 
be  just. 

PiEKKEPONT,  Stanley  &  Langdell, 

Plaintiffs  Attorneys. 

City  and  County  of  New  York,  ss. : 

Jeremiah  Milbank,  being  duly  sworn,  deposes  and 
says :  That  he  is  President  of  the  Madison  Avenue 
Baptist  Church,  the  plaintiffs  above  named;  that  he 
^Yf  lias  read  the  foregoing  supplemental  comiilaint,  and 
knows  the  contents  thereof,  and  that  the  same  is  true 
to  his  own  knowledge,  except  as  to  the  matters  therein 
stated  on  information  and  belief,  and  as  to  such  mat- 
ters he  believes  the  same  to  be  true. 

Jekemiah  Milbank. 
Sworn  to  before  me,  this  ) 
28th  day  of  July,  1864,  [ 

Addison  Brown, 

Notarij  Piihlic, 

New  York  City. 
Sei-ved  29th  July,  1864 
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The    Madison   Avenue  Baptist  ! 
Chubch 


against 

The  Baptist  Chubch  in  Oliver 
Stp.eet,  callinc.  itself  the 
Madison  Avenue  Baptist 
Church. 


"  Amiver  to  Snpijle- 
mi'iUal  Complaint. 
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The  defendants  for  their  answer  to  the  supplemental 
complaint  of  the  plaintiff  herein,  aver  and  insist  as  in 
this  action  before  in  their  amended  and  supplemental 
answei-s  is  averred  and  insisted. 

And  tbey  deny  that  the  contents  and  averments  of 
their   said    amended    and    supplemental  answers  are    -^fjQ 
fully  and  correctly  set  foi-th  in  the  said  supplemental 
complaint,  and  they   refer  for  the  same    to    the  said 
answers. 

And  they  deny  that  it  appears  by  the  defendants' 
own  showing  that  there  was  no  default  in  the  payment 
of  either  the  principal  or  interest  of  the  mortgage  in 
the  said  supplemental  complaint  firstly  <lescribed,  until 
the  first  day  of  September,  1863,  or  long  after  the  com- 
mencement of  this  action. 
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And  defendants  aver,  that  since  the  said  amended 
and  supplemental  answers,  they  have  paid  further  and 
other  debts  and  liabilities  of  the  plaintift',  and  are  con- 
tinning  so  to  do  when  demanded,  under  their  agi'eement 
in  their  said  answers  set  forth  ;  and  that  since  they  en- 
tered into  the  possession  of  the  premises  described  in 
the  complaint,  they  have  paid,  and  ave  continuing  to 
pay,  the  expenses  of  the  church,  and  of  maintaining 
pabUc  worship  therein. 
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181        Wherefore  the  defendants  demand  judgment  in  their 
favor. 

Wm.  K.  Martin, 

Atlontetj  Defendants. 

City  and  Coianty  of  New  York,  ss.  : 

William  Phelps,  of  said  city,  being  duly  sworn,  says, 
that  ho  is  President  of  the  Eeligious  Corporation  de- 
fendant in  this  action  ;  that  the  foregoing  answer  is 
jc;2  true  of  his  own  knowledge,  except  as  to  the  matters 
therein  stated  on  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true. 

Wm.  Phelps. 

Sworn  to  before  me,  this  IStli  ) 

October,  1864.      '    •  j 

Charles  Nejtleton, 
Notari/  Public  ht  and  -for  the   C'ifi/  and   Caviilij  af  Keiv 

York. 

18.3    Served  17th  October,  1864. 
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SUPERIOR  COURT  185 

Of  the  City  of  New  Youk. 


The    Madison  Avenue    Baptist 
Church 


(ujainsl 

■  Fiii(lin(js.  186 

The  Baptist  Church  in  OliverI 
Street,     calling    itself    thei 
Madison      Avenue      Baptist 
Ohdkch. 


This  action  having  'Decn  tried  at  a  S|)ecial  Term  of 
the  Superior  Court,  of  the  City  of  New  York,  for  the 
trial  of  causes  without  a  jury  (a  jury  trial  having  been  jyy 
waived),  hekl  at  the  Court  House,  in  the  City  of  New 
York,  before  me,  a  Judge  of  said  Court,  in  and  for  the 
month  of  March,  187-2,  I,  the  said  Judge,  liaviug 
duly  considered  the  same,  do  hereby  find  aa  follows  : 

I  find  as  conclusious  of  fact : 

Findings  of  Fact. 

First. — That  the  Madison  Avenue  Baptist  Cliuich, 
aud  the  Baptist  Church  iu  Oliver  street,  at  the  times  188 
herein  mentioned  were  respectively  religious  societies, 
duly  incorporated  and  existing  under  the  laws  of  the 
State  of  New  York,  relating  to  the  incorporation  of  re- 
ligious societies. 

Second.— That  on  and  prior  to  the  31st  day  of  July, 
18'62,  the  plaintiff  was  seized  iu  fee,  aud   was  in   pos- 
session of  the  real  estate  a  id  chuicli   property,  de-  - 
scribed  in  the  complaint. 
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189  Third. — That  plaiutiff  continued  to  be  seized  in  fee, 
and  iu  possession  of  said  real  estate,  down  to  tbe  21st 
of  October,  1862. 

j,-OM,-//i.— That  plaintiff  has  continued  to  be  seized 
in  fee,  of  said  real  estate  down  to  the  jn-eseut  time. 

Fifth.— Th^i  on  the  31st  of  July,  1802,  plaintiff  had, 
owing  to  the  derangement  of  business  and  the  finances 
of  the  country  by  the  war  then  existing,  failed  to 
lyO  realize  from  subscriptions  and  from  the  sale  of  pews 
iu  the  church  edifice  what  it  had  anticipated,  ai-.d 
what  had  been  subscribed  and  promised,  and  had 
therefore  become  unable  to  pay  at  that  time  its  liabil- 
ities, or  meet  the  current  expenses  of  its  church. 

Sixth.— Tlh».i  in  a  short  time  the  debts  owed  by 
phiintiff  would  have  turned  into  judgments,  under 
wljich  its  real  estate  would  have  been  sold. 

St'wnth.—'\^\vAi  on  the  31st  day  of  July,  18G2,  de- 
■"^'■^^  feudant  was  and  for  a  long  time  prior  thereto,  had 
been  holding  religious  services  according  to  the  faith 
and  usage  of  the  Baptist  Church,  in  the  church  edifice 
situate  on  premises  in  Oliver  street,  in  the  City  of  New 
York,  of  which  premises  situate  in  Oliver  street,  to- 
gether with  the  church  edifice  erected  thereon,  de- 
fendant was  then  and  for  a  long  time  prior  thereto 
had  been,  seized  in  fee  simple  absolute,  and  continued 
to  be  so  seized  until  the  sale  thereof,  as  hereafter 
found. 
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j<;,V//,^/,._That  on  said  31st  day  of  July,  defendant 
was  and  for  a  lonj  time  prior  thereto  had  been,  seized 
in  fee  simple  absolute  of  certain  other  real  estate. 

JSlintli. — That  by  reason  of  the  change  in  the  character 
of  the  residents  in  the  vicinity  of  Oliver  street,  and  of 
the  purposes  for  which  the  buildings  there  erected  were 
used,  owing  to  the  development  and  improvement 
of  the  upper  portions  of  the  City,  which  caused  the 
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tide  of  population  to  set  towards  those  upper  portions,  193 
canyiDg  with  it  tlie  most  of  those  professing  the  Bap- 
tist faith,  who  formerly  resided  in  the  ueighboihood 
of  OUver  street,  the  attendance  at  the  Oliver  Street 
Churcli  gradually  diminislied,  and  its  receipts  fell  off 
until  finally  it  became  advisable  to  change  ttio  location 
of  the  church  to  some  point  up  town. 

Tcnt]i.-''\!\vAi  prior  to  the  25th  day  of  August,  1862 
a  Committee  of  Conference  iiad  been  appointed  by  tlio 
two  churches  in  their  ecclesiastical  relations,  in  refer- 
ence to  a  proposed  union  of  the  two  churches ;  tlie 
Committees  met  jointly,  and  jointly  recommended  to 
the  two  churches  a  union,  in  a  report  dated  August 
25th,  18G2,  with  accompanying  preamble  and  resolu- 
tions, to  wit : 

Whereas,  the  Oliver  Street  Baptist  Church  and  the 
Madison  Avenue  Baptist  Church  are  desirous  of  effect- 
ing a  union  of  their  respective  bodies  on  equal  basis ; 
and  whereas  the  corpor  tion  of  the  Oliver  Street  Bap- 
tist Church  holds  .'evtain  reversionar}' interests,  which 
render  expedient  the  continuance  of  its  corporate  195 
powers : 

Therefore  Eesolved,  that  for  the  purpose  of  forming 
sucli  union,  the  following  plan  be  adopted,  in  the 
following  order,  provided  both  churches  concur 
therein  : 

Firsl. — That  the  Madison  Avenue  Baptist  Cliurch 
shall,  by  some  proper  conveyance,  transfer  all  its  real 
and  personal  property  to  the  corporation  of  the  Oliver 
Street  Ba[)tist  Chuich,  and  its  corporate  powers  shall 
then  cease,  and  shall  then  make  out  a  list  of  its  mem- 
bers, duly  certified  by  its  clerk,  for  the  |)urpose  of  the 
union  of  its  members  with  tlie  Oliver  Street  Baptist 
Chuich,  on  presentation  of  which  to  the  Oliver  Street 
Baptist  Church  they  shall  become  members  of  that 
church,  and  thereupon  the  regular  services  of  the 
church  be  held  in  the  house  of  worship  now  owncsd  by 
the  Madison  Avenue  Baptist  Cliurch. 

S',ro/K?.— The  Trustees  of  the  Oliver  Street  Baptist 
Church  shall  then  resign,  and  an  election  of  nine  Trus- 
tees shall  be  ordered ;  the  resignation  of  the  present 
Trustees  to  take  effect  when  the  nine  Trustees  shall 
have  been  elected  in  their  place. 
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197  7'///r./.— That  tlio  Oliver  Street  Baptis^t  Churcli  shall 
then  take  the  necessary  steps  to  cause  its  corporate 
name  to  be  chanf^ed  to  that  of  the  Madison  Avenue 
Baptist  Church. 

Fourl/i. — Tliat  the  real  and  personal  ])roperty  now 
owned  by  the  Madison  Avenue  Baptist  Churcli,  and 
that  owned  by  the  Oliver  Street  Baptist  Church  shall, 
up<ni  the  transfer  by  the  Madison  Avenue  Baptist 
Church  of  its  property  to  the  Oliver  Street  Baptist 
Cliurch,  become  liaMo  for  the  indebtedness  of  both 
said  churches. 

198  ^'/f^'- — -^^  soon  as  practicable  after  the  election  of 
the  nine  Trustees  they  shall  order  a  public  sale  of  the 
pews  at  their  present  assessed  values,  and  upon  the 
same  terms  and  conditions  as  provided  by  the  foria  of 
deed  formerly  adopted  by  the  Madisou  Avenue  Baptist 
Church,  prior  to  which  sah;,  however,  tlie  present 
owners  of  pews  in  the  edifice  ctjruer  Thirty-first  street 
and  Madison  avenue  (with  no  more  than  five  excep- 
ti(ms)  shall  have  waived  tlieir  claims  to  any  particular 
pew. 

At  which  sale;  the  owners  of  the  pews  heretofore  sold 
by  the  Madison  Avem^e  Baptist  Cliurch,  amounting  to 

J99  $Bl,00t),  shall  each  have  tiie  rigiit  to  purchase  a  pew, 
or  pews,  of  equal  amount  to  that  surrendered,  without 
further  payniont  than  the  amount  of  premium  which 
may  be  bid  for  the  choice,  and  who  shall  receive  a 
deed  for  the  same  siu)ilar  to  that  heretofore  given ; 
also,  at  which  sale  the  present  members  of  the  Oliver 
Street  Baptist  Churcli  congregation,  under  the  direc- 
tion of  a  committee  to  be  appointed  by  the  Oliver 
Street  Baptist  Church,  shall  have  the  light  to  purchase 
pews  in  the  said  edifice  amounting  in  the  aggregate  to 
a  sura  not  over  $31,000,  without  any  payment  (or  a 
nominal  one),  except  the  premium  that  may  be  bid  for 

200  ^^16  choice  of  pews  ;  and  such  purchasers  shall  receive 
from  the  Madison  Avenue  Baptist  Church,  when  the 
same  shall  have  been  changed,  deeds  for  the  same 
similar  to  those  heretofore  given. 

Eleventli. — That  a  meeting  of  the  plaintiff's  church 
and  congregation,  upon  the  '29th  day  of  September, 
186'2,  called  on  one  day's  notice,  and  attended  by  only 
a  minority  of  the  corporators,  resolutions  were  passed 
by  a  majority  of  the  persons  present,  as  follows  : 

"Resolved,  That  our  Trustees  be  and  are  hereby  an- 
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tlioi'ized  aud  directed  to  petitiou  to  the  Snproine  201 
Court,  in  accordauce  with  the  statute  in  such  cases 
made  aud  provided,  and  to  obtain  therelrom  an  order 
to  couvey  the  property  to  the  Madison  Aveuuo  Bap- 
tist Church,  of  the  City  of  New  York,  to  the  Ohver 
Street  Baptist  Church,  in  consideration  of  the  said 
Ohver  8ti'eet  Baptist  Church  assuiuiug  the  en  ire 
habilities  and  all  other  considerations  agreeabhi  to 
the  agreement  entered  into  between  said  churches, 
and  herewith  presented." 

"  Second.T—Jiesohed,  That  on  obtaining  the  aforesaid 
order,  our  Trustees  be  directed,  and  are  hereby  au- 
thorized to.  make  aud  execute  a  deed  of  our  cliurch  ''^02 
properly,  corner  of  Thirty-first  street  and  Madison 
avenue,  to  convey  the  same  to  the  Ohvcr  Street 
Baptist  Church,  and  to  do  wliat  other  acts  may  be 
necessary  to  make  a  legal  transfer  of  our  ciiuicli  prop- 
erty to  the  said  church." 

Tiivl/tl,.— That  on  September  29tl],  1S62,  at  a  meet- 
ing of  defendant's  churc^li,  the  snid  plan  was  adopted  ; 
and  the  defendant's  Trustees,  at  a  meeting  on  the  Gtli 
(hxy  of  October,  1S()2,  ad<5pted  the  same  plan,  [>ro- 
vided  the  sum  of  $15,000  was  first  raised  l)y  subscrip-  2f*-^ 
tion  to  pay  the  floating  debts  of  the  two  churches. 

27,//'/rr),//,.— That  on   the  1st  of  October,  1862,  at  a 
meeting  of  the  Trustees  of  the  Madison  A.venue  Bap- 
tist  Church,  duly  calhul   and  convened,  the  follownig    - 
resolutions  were  passed,  a  majority  of  all  the  Trustees 
voting  in  their  favor,  to  wit : 

Motion  was  made  that  the  President  and  Secretary 
be  and  are  hereby  authorized  to  petition  the  Supreme 
Court  for  perniission  to  convey  our  church  property  to  204 
the  Oliver  Street  Baptist  Church,  in  consideration  of 
the  Oliver  Street  liajitist  Church  assninit'g  the  entire 
liabilities,  and  all  other  considerations,  agreeabh>  to 
the  ]ilan  adopted  by  both  cdiurches,  and  herewith  \mi- 
sented. 

On  motion,  Mr.  Milbank  was   added   to  the  nmnber 
to  make  application. 

It  was  then  voted  that   tlu^    Piesiih^nt  of  the  Board 
alone  be  authorized  (o  make  tiic  applica,tio)i. 

Voted  to  adopt  tln^  resohition  as  amended. 

It  was  then   ri_^solved  that  the  President  and  Secre- 
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205  tary  of  this  Board  be  and  are  hereby  authorized  to 
sign  a  deed  conveyiiif^  our  church  pro(  erty  to  the 
Oliver  Street  Baptist  (Jhuich  for  the  consideration  ex- 
pressed in  the  agreement  adopted  by  both  churches, 
and  do  wiurtever  is  necessary  to  make  the  conveyance 
perfect  to  said  chuicli  (when  they  shall  have  assumed 
the  entire  liabilities,  and  all  other  considerations, 
agreeable  to  the  instructions  of  the  society,  passed 
September  29th). 
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Foiiiicchf//. — That  the  President  and  Secretarj-of  the 
Board  of  Trustees  of  the  plaintiff  did,  on  behalf  of 
that  corporation,  and  in  j)ursuance  of  the  resolution 
mentioned  in  the  above  thirteenth  finding,  on  or  about 
the  17th  day  of  October,  18G2,  present  the  petition  set 
forth  in  the  answer  to  the  New  York  Supreme  Court, 
and  that  tJie  same  was  accompanied  by  the  resolution, 
consent  of  pew  owners  and  consent  of  the  pew  holders 
set  forth  in  the  answer;  which  consents  were  signed 
by  a  part  only  of  such  holders  and  owners ;  that  the 
only  persons  who  saw  the  petition,  or  knew  its  con- 
tents before  the  orders  made  thereon,  were  the  Presi- 
dent and  Secretan  of  plaintifi"  and  the  attorney  who 
drew  it. 

Flffri))/]/. — That  upon  said  petition  the  order  set 
forth  in  the  answer  was  made  by  the  Supreme  Court 
on  the  17th  day  of  October,  1862. 

Sixleeuth. — That  the  President  and  Secretary  of  the 
Board  of  Trustees  of  the  plaintiff  did,  on  behalf  of 
that  cor|ioration,  and  in  puisuanco  of  the  resolution 
mentioned  in  the  thirteenth  finding,  on  the  20th  day 
of  October,  1862,  i)resent  to  the  New  York  Supreme 
Court  their  supplemenlnl  jietition  sot  forth  in  the 
answer. 

Sfvenkentli. — That  w\w\\  said  petition  the  said  Su- 
preme Court,  on  the  20th  day  of  Octolier,  1862,  made 
the  order  set  forth  in  the  answer,  amending  the  pre- 
vious order  of  October  17th,  1862. 

Fh/hlcciilh. — That  the  plaintiff,  in  pursuance  of  such 


53  Findings, 

orders,  executed  its  deed,  bearing  date  21st-  day  of  209 
October,  1862,  purportiug,  in  consideration  of  the  sum 
of  five  dollars,  and  in  pursuance  of  and  to  carry  out 
said  plan,  to  grant,  bargain,  sell,  and  convey  to  the 
defendant  the  real  property  in  the  complaint  de- 
scribed, and  such  deed  was  delivered  on  that  date. 

Nineleenlli — That  plain  lift's  President  and  Secretary, 
acting  under  the  resolution  specified  in  the  thirteenth 
finding  of  fact,  required,  as  a  condition  precedent  to 
the  delivery  of  said  deed,  that  defendant  should,  by  210 
some  instrument  executed  by  it  and  delivered  to  the 
plaintiff,  assume  and  agree  to  pay  all  the  debts  and 
liabilities  of  the  phiintift',  and  to  perforju  all  the  terms 
upon  which  the  union  between  the  two  churches  was 
to  be  perfected,  according  to  the  plain  mentioned  in 
above  tenth  finding. 

Tioentidh. — That  defendnnt,  pursuant  to  such  re- 
quirement, executed  an  instrument  of  which  the  fol- 
lowing is  a  copy  :  211 

This  Agreement,  made  the  18th  day  of  October, 
1862,  between  the  Baptist  Church  in  Oliver  street,  of 
the  first  part,  and  tlic  Madison  Avenue  Baptist  Church; 
of  the  city  of  New  York,  of  the  second  part.  Whereas, 
an  arrangement  has  been  made  between  the  parties 
hereto  for  uniting  said  two  churches  into  one  church. 
And  whereas,  by  the  terms  of  said  arrangen)out, 
among  other  things  to  be  done  by  the  parties 
respectively,  the  Madison  Avenue  Baptist  (Church  are 
to  convey  to  the  Baptist  Church  in  Oliver  street  their 
property'  situated  on  the  south-easterly  corner  of  '212 
Madison  avenue  and  Thirty-first  street,  in  the  City  of 
New  Yoik  ;  and  the  Baptist  Church  in  Oliver  street 
are  to  assume  and  i)ay  all  the  debts  and  liabilities  of 
the  Madison  Avenue  Baptist  Church.  And  whereas, 
a  deed  of  said  property  has  been  executed  by  the 
party  of  the  second  part  to  the  party  of  the  first  part : 
Now,  therefore,  this  agreement  witnesseth,  that  the 
party  of  the  fiist  jiart,  in  consideration  of  such  con- 
veyance, and  in  pursuance  of  the  terms  of  said  ar- 
rangement, made  for  the  union  of  the  said  Madison 
Avenue  Baptist  Church   with   tlie  Baptist  Church  in 
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213  Oliver  street,  and  one  dollar  to  them  in  hand  paid  by 
said  party  of  the  second  part,  before  the  ensealing 
and  delivery  of  these  presents,  the  receipt  wherof  is 
hereby  ackiiowledged.have  agreed  to  assume  and  pay, 
and  thev  do  hereby  assume  and  agree  to  pay  all  the 
debts  and  liabilities  of  the  said  Madison  Avenue  Bajv 
tist  Gliurch,  and  to  perform  all  the  terms  upon  which 
said  union  was  to  be  perfected. 

In  witness  whereof  the  party  of  the  first  part  have 
caused  their  ctn-jiorate  seal  to  be  hereunto  athxed,  and 
these  presents  to  be  signed  by  the  Tresident  and  Sec- 
i-etary  of  their  Board  of  Trustees. 

214  A.  Decker,  Pj  esV  pro  Icm.  1 1,.  s.] 
J.  M.  SiiAW,  S(cr('t(iry. 

Twenty-frst. — That  said  instrument  was  executed 
pursuant  to  and  under  the  authority  of  a  resolution 
duly  passed  at  a  meeting  of  the  Trustees  of  defend- 
ant, duly  called  and  convened,  a  majority  of  all  the 
Trustees  voting  in  its  favor. 

Twcnhj-scrovd.  —That  said  instrument,  mentioned  in 

215  above  twentieth  finding,  was  delivered  by  defendant 
to  plaintiff  simultaneously  with  the  delivery  by  plain- 
tiff to  defendant  of  the  deed  mentioned  in  above 
eighteenth    finding. 

Tivcidij-lhird. — That  upon  the  delivery  of  said  deed, 
the  defendant,  upon  and  with  the  consent  of  the 
plaintiff,  entered  upon  and  took  possession  of  the  real 
estate  and  church  property  described  in  the  complaint 
herein,  and  has  ever  since  remained  in  the  jiossessiou 
oi  g  thereof ;  tiiat  the  consent  I  find  to  have  existed  was 
not  other  than  sucli  as  was  contained  in  the  resolu- 
tions of  plaintiff's  Trustees  or  congregation,  mentioned 
in  these  findings  of  fact,  and  in  the  conveyance  men- 
tioned in  the  eighteenth  finding  of  fact,  or  is  to  be  in- 
ferred from  them  and  the  conduct  and  acts  of  the 
plaintiff  in  evidence. 

TirenUi-fourtli. — That   shortly   after    the    defendant 
took  possession  of  the  plaintiff's  property,  as  stated  in 
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the  twenty-tbiid  fiudiug,   as  above  set   forth,  the  de-    217 
feiidaut  did,  under  and  pursuant  to  orders  of  the  Su- 
preme Court,  duly   made,  sell  its  said  lots  of  ground 
and  eliurch  edifice   tiiereon,  in  Oliver  street,  and  also 
its  other  property,  hereinbefore  mentioned. 

Twenty-fifth.— T\mt  jnior  to  the  31st  day  of  July, 
A.  D.  18G'2,  plaintiff  had  duly  issued  a  series  of  bouds 
of  SuOO  each,  bearing  date  March  1,  18(il,  secured  by 
a  mortgage  to  Colgate,  Darling  and  Martin,  as  Trus- 
tees, u])ou  the  premises  mentioned  in  the  complaint.  |218 
Thirty-six  of  these  bonds  only  were  issued. 

Tnriiti/-si.iili. — That  plaintiff  also  dul}'  issued  during 
the  Imildiug  of  the  church  edifice,  and  prior  to  July 
31st,  18G2,  certain  obligations  to  procure  aid  in  build- 
ing the  same,  known  as  scrip,  or  church  notes,  some 
of  which  was  payable  in  money  or  notes,  and  others  in 
pews  only. 

Twenti/seLrtifli.  — Thill  prior  to  the  delivery  of  the  219 
deed,  as  mentioned  in  above  ISth  finding,  it  was  un- 
derstood by  and  between  the  [)laiutifi"s  officers  and 
Tru-tees,  and  defendant's  officers  and  Trustees,  for 
the  purpose  of  securing  the  pecuniary  prosperity  of 
the  organization  intended  to  be  made  under  the  plan 
of  union,  that  the  fioating  indebtedness  of  both  churches 
should  be  paid  off  by  voluntary  sulwcriptions,  to  be 
obtained  by  each  church  from  its  members,  and  such 
other  persons  as  they  could  procure  to  subscribe. 
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Twentij-fiijlilli. —T\iAi  pursuant  to  the  agreement 
lueutioned  in  the  last  above  finding,  both  phiintili'  and 
defendant  procured  subscriptions,  to  be  applied  to 
pay  off  the  floating  indebtedness  of  both  churches. 

Twenfif-niiith. — That  the  subscribers  who  subscribed 
for  that  purpose,  both  those  procured  by  plaintiff'  and 
those  procured  by  defendant,  so  subscribed  with  the 
view  and  sole  purpose  of  enabling  the  plan  of  union, 
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221    referred  to  in  above  tenth  finding,  to  be  cuusnminiitetl 
anil  to  earry  it  into  effeet. 

Tliulieth. — That  the  amount  of  subscriptions  pro- 
cured by  plaintiff,  as  in  above  tweuty-eiglitli  finding 
mentioned,  the  sum  of  !?4,100  was  paid  to  aid  r  'ceived 
by  defendant. 

Tlilrlji-Jird. — That  tliis  sum  of  $4,100,  was  paid  partly 
in  cash,  and  partly  by  the   surrender  and    delivery  to 
ooo    defendant  of  sundry  of  the  bonds,    mentioned  and   re- 
ferred to  in  above  twenty-fifth  finding. 

Tliirly-ticcond. — That  on  or  about  the  1st  day  of  Au- 
gust, 18-^9,  plaintiff'  duly  made  and  executed,  under  its 
corporate  seal,  and  the  hands  of  the  President  and 
Secretary  of  its  Board  of  Trustees,  and  delivered  to 
Jacob  Vanderpool  its  bond,  dated  August  1st,  1859,  in 
tlie  penal  sura  of  $25,000,  with  a  condition  thereunder, 
written  in  substance,  that  if  the  obligor  in  tlie  said 
bond,  or  its  successors,  should  pay,  or  cause  to  be 
paid,  to  Jacob  Vanderpool,  or  liis  assigns  the  sum  of 
$1'2,500,  on  the  first  day  of  February,  1864,  with  in- 
terest thereon,  on  tlie  first  of  August  and  fiist  of  Feb- 
ruary, of  each  year,  then  the  said  bond  to  be  void, 
otherwise  to  be  and  remain  in  force  ;  which  said  bond 
contained  an  agreement,  that  in  case  there  should  be 
any  default  in  the  payment  of  interest  on  any  day 
on  which  the  same  was  payable,  and  should  tlie  same 
ren.aiii  in  arroar  and  unpaid  for  thirty  days,  then 
after  the  lapse  of  said  thirty  days,  the  said  principal 
sum  of  $12,500,  with  all  arrearage  of  interest  thereon, 
should  become  and  be  due  and  payable  at  the  option 
of  said  Vanderpool,  or  his  assignee,  immediately  there- 
after, anything  before  contained  in  said  bond,  to  the 
contrary  thereof  notwithstanding.  And  the  said  plain- 
tiff, to  secure  the  payment  of  the  princijial  and  interest 
mentioned  in  the  condition  of  said  bond,  according  to 
the  terms  and  conditions  of  said  bond,  did  at  the  same 
time  execute  under  its  corporate  seal,  and  the 
bands  of  the  President  and  Secretary  of  its  Board  of 
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Trustees,  aiul  deliver  to  said  Jacob  Vauderpool  a  225 
mortgage,  bearing  even  date  with  the  said  boud,  and 
conditioned  for  the  payment  of  the  said  sum  of  $12,500, 
with  the  interest  tliereou,  according  to  the  condition 
of  said  bond,  and  containing  the  same  chmse  as  to  de- 
fault being  made  in  the  payment  of  interest,  on  any 
day  whereon  the  same  was  made  payable,  and  the 
same  remaining  unpaid  and  in  arrear  for  thirty  days, 
as  is  contained  in  said  bond,  Ijy  which  said  mortgage 
the  mortgagor  mortgaged  unto  said  Vander|iool  and 
iiis  assigns,  in  fee,  tlie  lands  and  real  estate  described 
in  tim  complaint;  wliicli  mortgage  was  duly  acknow- 
ledged, and  was  afterwards  )'ecorded,  as  a  mortgage, 
in  the  office  of  the  Register  of  the  City  and  County  of 
New  York,  in  Liber  591  of  Mortgages,  at  page  856,  on 
the  lUth  day  of  August,  185'.',  at         o'clock. 

T/iir/ii-t/u'nL~Thid  defendant,  on  the  2d  of  May, 
1863,  purchased  the  Ijcmd  and  mortgage  for  $12,500, 
made  by  plain litf  to  Jacob  Vanderpool,  wliich  is  men- 
tioned in  last  above  finding,  and  received  an  assigp.- 
ment  thereof,  and  paid  for  said  bond  and  mortgage  at 
the  date  of  such  assignment,  the  consideration  in  said 
assignment  mentioned. 

Tliiiiij-fiiiiiili. — That  phiintift'  nnxde  default  in  the 
pa3'ment  of  the  interest  on  the  priucipal  sum  secured 
by  said  bond  and  moitgage,  in  last  above  finding 
mentioned,  -which  fell  due  'August  1st,  1863,  and  has 
ever  since  remained  in  default  in  such  payment  ;  and 
on  the  1st  day  of  September,  1863,  the  princi|)al  suui 
secured  by  s.iid  bond  and  mortgage,  and  all  arrearage 
of  interest  thereon,  became  and  was  wholly  due. 

T/nii;/-Ji/lh.— That  on  the  1st  day  of  August,  18.59, 
plaintiff  duly  made  and  executed,  under  its  corporate 
seal  and  the  hands  of  the  President  and  Secretary  of 
its  Board  of  Trustees,  and  delivered  to  Jacob  Vander- 
pool, its  bond,  dated  August  1st,  1859,  in  the  penal 
sum  of  $60,000,  with  a  condition  thereunder  written, 
iu  substance,  that  if  the  obligor  in  the  said  bond,  or 
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229  its  successors,  should  pay,  or  cause  to  be  paid,  to 
Jacob  Vandeipool,  or  his  assigns,  the  sum  of  $30,000, 
on  tlie  1st  day  of  February,  1864,  with  interest  there- 
on on  the  1st  of  August  and  Ist  of  February  of  each 
year,  then  the  said  bond  to  be  void  ;  otherwise  to  be 
and  remain  in  force  ;  which  said  bond  contained  an 
agreemeut  that  iu  case  there  should  be  any  default  in 
the  payment  of  interest  on  any  day  on  which  the  same 
was  payable,  and  f-hould  the  same  remain  iu  arrear 
and  unpaid  for  thirty  days,  then    after    the    lapse   of 

230  said  thirty  days,  the  said  principal  sum  of  $30,000 
with  all  arrearage  of  interest  thereon  should, 
at  the  option  of  the  said  Vauderpool,  or  bis  assigns, 
become  and  be  due  and  payable  immediately  there- 
after, anything  before  contained  in  said  bond  to  the 
contrary  thereof^  notwithstanding. 

And  the  said  plaintiff,  to  secure  the  payment  of  the 
principal  and  interest  mentioned  in  the  condition  of 
said  bond,  according  to  the  terms  and  conditions  of 
said    bond,   did   at  the   same  time  execute,  under  its 

231  corj)orate  seal  and  the  hands  of  the  President  and 
Secretary  of  its  Boai-d  of  Trustees,  and  deliver  to  said 
Jacob  Vanderpool  a  mortgage  bearing  even  date  with 
said  liond,  and  conditioned  for  the  payment  of  the 
said  sum  of  $30,000,  with  the  interest  thereon,  accord- 
ing to  the  condition  of  said  bond,  and  containing  the 
same  clause  as  to  default  being  made  in  the  payment 
of  interest  on  any  day  whereou  the  same  was  made 
payable,  and  the  same  remaining  unpaid  and  iu  arrear 
for  thirty  days,  as  is  contained  in  said  bond,  by  which 

2H2  said  mortgage  the  mortgagor  mortgaged  unto  said 
Vanderpool,  and  his  assigns,  in  fee,  tlie  lands  and  real 
estate  described  in  the  complaint,  which  mortgage 
was  duly  acknowledged,  and  was  afterwards  recorded 
as  a  mortgage  in  the  office  of  the  Register  of  the  City 
and  County  of  New  York,  in  Liber  598  of  Mortgages, 
at  page  345,  on  the  17th  day  of  August,  1859,  at 

Tldrfy-sixth.— That  the  defendant,  on  the  17t]i  of 
October,  1863,  purchased  the  bond  and  mortgage  for 
$30,000,  made  by  jilaintiff  to  Jacob  Vanderpool,  which 
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are  set  forth  in  the  above  finding,  and  received  an  as-    233 
signuient  thereof,  and  jiaid   therefor,    at  tlie  date  of 
sucli  assignment,  the  consideration  in  said  assignment 
mentioned. 

Thirty-Hcverdli. — Tliat  {)laintifi'  made  default  in  the 
payment  of  the  interest  and  the  principal  snm,  secnred 
by  said  bond  and  mortgage,  in  last  above  finding  men- 
tioned, which  fell  due  February  1st,  18()4,  and  lias  ever 
since  remained  in  default  in  such  payment ;  and  on  the 
1st  day  of  February;  1864,  the  principal  sum  secured  234 
by  said  bond  and  mortgage,  and  all  arrearage  of  inter- 
est thereon,  became  and  was  wholly  due. 

Tliirt/j-('i<///l/i. — That  said  bonds  and  mortgages,  men- 
tioned in  above  thirty-second  and  thifty-fifth  findings, 
^  were  executed  and  delivered  as  therein  found,  under 
and  pursuant  to  resolutions  duly  adopted  at  meetings 
of  the  Board  of  Trustees  of  plaintiff,  duly  called  and 
convened,  a  majority  of  tlie  Trustees  voting  in  favor 
tliereof  and  also  under  and  ])ursuant  to  orders  of  the  '2;;5 
Supi'eme  Court  of  tlie  State  of  New  York  duly  made. 

Tliirtij-ninlli. — I  find  fiom  the  dealings  and  negotia- 
tions between  the  parties,  and  from  the  de(  d  of  the 
premises  in  qnestion  l)y  the  plaintiff  to  the  defendant, 
and  from  all  the  circumstances  of  the  case,  there  was, 
on  the  2lst  day  of  Oclobei-,  18()2,an  im|ilied  i-equest  by 
fh(^  ])laintiff  of  the  defendant,  that  tlie  <lefendant  go 
into  possession  of  the  premises  in  (|uestinn,  and  there 
hold  regular  services  according  to  theJjaplist  faith  and  q.,/. 
usages,  and  sell  an<l  rent  pews  in  the  church  edifice 
erected  on  said  premises,  and  pa}- oB' the  existing  debts 
and  liabilities  of  the  ])]aintiff,  and  retain  possession 
until  the  sums  it  should  \r,\y  for  ■nii'i-h  •purpotieH"  should 
be  repnid  by  plaintiff;  that  in  pursuance  of  s'uch  re- 
quest defendant  entered  into  possession  of  said  prem- 
ises, and  has  also,  pursuant  to  such  request,  held,  and 
caused  to  be  iield,  in  the  church  edifice  erected  on  said 


*Aimm(k-d  S(i  as  lo    rcail    ■' for   siirh  rj-Jx/hnj  ih/jls  aiv/  IliiliiH/ies"  (\\>\. 
302.) 


Findings^  60 

237  premises,  legiilar  services  according  to  the  Baptist 
faith  and  usages,  from  October  20tli,  1862,  totUepres- 
ent  time,  and  in  so  holding  such  services  has  paid  out 
large  sums  of  money ;  and  also,  that  the  defendant, 
during  their  occupancy  of  the  premises  desciibed  in 
the  complaint,  from  the  '21st  day  of  October,  18G2, 
have  paid  out  certain  large  sums  of  money  for  repairs, 
insurance,  and  Croton  taxes,  on  the  said  premises,  and 
for  the  salai-y  and  expenses  of  minister,  music,  sexton, 
light  and  fi;el,  in  conducting  public  worship  therein  ; 

238  ^iid  lias  received  large  sums  of  money  from  collections 
and  contributions  therefor,  and  from  the  use,  letting  or 
renting  of  the  church  property  ;  and  has  also  pursu- 
ant to  such  request,  sold  and  rented  pews  in  said 
chuich  edifice;  and  has  also,  {pursuant  to  such  request  of 
the  plaintiff  paid  out  large  sums  of  money  in  paying  off 
debts  and  liabilities  of  plaintiff,  and  in  jiaying  assess- 
ments on  said  property;  that  defend. uit  has  during  the 
same  period  received  large  sums  from  occupants  of 
pews  in  said   church  edifice,   as  and  for  rent  of  such 

239  pews.  That  a  part  of  the  debts  and  liabilities  of  plain- 
tiff referred  to,  which  were  paid  by  defendant,  are  as 
follows  : 

(1.)  One  bond  for  $50l),  of  the  series  mentioned  in 
the  tweutj'-fifth  finding  of  fact,  jiaid  in  cash  May  1st, 
1867,  to  Williams  &  Gniou. 

(2.)  A  judgment  against  the  plaintiff  in  favor  of  J. 
C.  Johnson,  for  $1,173.86-100,  paid  in  cash  December 
1st,  1862. 

(8.)  A  balance  due  upon  a  promissory  note  of  plain- 
tiff to  W.  &  J.  Sloane,  for  $1,406.16-100,  ])aid  in  cash 
by  defendant. 

(4.)  An  assessment  upon  the  ])remises  in  question, 
paid  by  defendant  in  cash  21st  November,  1863. 

(.').)  Four  hundred  dollars  paid  in  cash  by  defend- 
ant to  Mr.  Arnold,  upon  a  receipt  or  church  scrip  held 
by  him,  and  made  by  plaintiff. 

Fortieth. — That  the  sums  paid  by  defendant,  pursuant 
to  fill?  request  of  the  jilaintiff,   as  found  in  last  above 


240 


61  Findings, 

fliKllug,  in  paying  off  debts  and  liabilities  oF  jilaintiff,  241 
and  in  paying  assessments  on  the  property,  were  so 
paid  for  the  benefit  of  the  plaintiff,  and  on  the  faith 
and  credit  of  the  possession  of  the  premises  in  (ques- 
tion by  the  defendant,  delivered  by  the  jilaintiff,  under 
the  circumstances  stated  in  these  fandiogs,  and  under 
the  consent  and  request  of  the  plaintiff  mentioned  in 
above  tbirty-ninth  finding. 

Far/ i/-firsf.— That  aaiong  the  debts  and  liabilites  of 
plaintiff  paid  by  defendant,  pursuant  to  the  recpiest 
found  in  above  thirty-ninth  finding,  were  sundry  of 
the  binids  mentioned  in  above  twenty-fifth  finding, 
and  sundry  of  those  church  notes  issued  by  ])laintiff, 
and  mentioned  in  above  twenty-sixth  finding,  and 
were  payable  in  money;  and  also  an  asse*^ment  of 
$280  for  paving.  Of  the  said  bonds  so  paid  some 
were  paid  in  cash,  among  which  was  one.  No.  29,  for 
$500,  paid  in  cash  to  Williams  &  Guion,  and  some  by 
applying  the  amount  thereof  for  the  suliscription  of 
$4,100,  mentioned  in  above  thirty-first  finding,  among 
which  was  one.  No.  28,  for  §.500,  surrendered  and  cau-» 
celled  by  James  B.  Colgate  ;  and  of  the  church  notes 
so  paid  there  was  to  the  amount  of  $400  in  cash  paid 
to  Mr.  Arnold. 

Fort y-secon'J.— Thai  after  tlia  21st  day  of  October, 
1862,  to  wit,  on  the  defendant,  pur- 

suant to  the  request  mentioned  in  above  thirty-ninth 
finding,  sold  sundry  of  the  pews  contained  in  the 
church  edifices  erected  on  the  premises  described  in 
the  complaint,  in  the  manner  and  according  to  the  244 
previsions  agreed  on  between  plaintiff  and  defendant, 
and  set  f(ntii  in  the  aforesaid  plan  of  union. 

Forty -tliird.^TUiit  defendant,  after  its  entry,  as 
stated  in  above  thirty-ninth  fiiuling,  held  possession 
of  the  real  estate  described  in  the  complaint,  and  the 
church  edifice  thereon,  by  the  consent  of  the  plaiutifl", 
and  under  the  request  aforesaid  in  above  thirty-ninth 
finding,  until  the  first  day  of  September  1SC3  ;  and 
from  the  first  day  of  September,  18d3,  to  the  first  day 
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245  of  February,  1864,  held  siiuli  possession  under  such 
said  consent  and  request  and  the  mortgage  mentioned 
in  above  thirty-second  finding,  and  from  the  first  day 
of  February,  1864,  to  the  ]>resent  time,  held,  and  now 
holds,  said  premises  under  said  consent  and  request, 
the  mortgage  mentioned  in  above  thirty-second  find- 
ing, and  the  mortgage  mentioned  in  above  thirty-fiftli 
finding. 

Fortij'foiiiili. — The  defendant  did  and  performed  the 

246  acts  and  tliinos  above  set  forth  in  "ood  faith. 
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FiRST.-^Tliat  an  accounting  be  liad  l)y  and  between 
plaintiff'  and  defendant. 

Second. —That  a  Referee  be  appointed  to  take  such 
account. 

247     " 

Third. — That,  on  such  accounting,  the  .plaintifl  be 

charged  with  : 

i^//'.s/.— The  principal  of  the  $12,500  Vauderpool 
mortgage,  with  interest  thereon  fiom  February  1st, 
1863.  and  the  $30,000  Vauderpool  mortgage,  with  in- 
terest thereon  from  August  1st,  1863,  and  all  amouuts 
of  interest  paid  on  said  mortgage  by  defendant  prior 
to  the  time  of  the  assignments  of  the  said  mortgages, 
together  with  interest  on  the  amounts  so  paid  for  in- 
terest from  the  time  of  such  payments  down  to  the 
taking  of  the  account. 

Second. — With  the  amounts  paid  by  the  defendant 
for  the  bonds  of  the  series  of  $500  each,  and  with  the 
amount  of  subsci'iptiou  cancelled  by  the  holder  of  any 
such  bonds  delivering  them  to  the  plaintiff,  with  inter- 
est on  the  several  amounts  paid  in  cash  from  the  time 
of  their  respective  payments ;  also,  with  all  interest 
paid  in  money  by  defendant  to  the  holders  of  any  such 
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bonds,  and  with  interest  on  the  snms  so  paid  from  the    2-19 
time  of  the  respective  payments. 

T/iircl. — With  the  amounts  paid  by  the  defendant 
in  satisfacti')u  of  jiidgmeuts  against  the  plaintiff,  or  of 
jn-omissory  notes  of  phiintiff,  or  to  extiuc'nish  indebted- 
ness contracted  by  phiintiff  for  goods  sokl  or  services 
rendered  to  it,  together  with  interest  on  tlie  several 
amounts  so  paid,  from  the  time  of  the  respective  pay- 
ments. 

/'o;/y//*.— With  the  sum  of  ;?-370.-i8,  jiaid  by  the  de- 
fendant for  an  assessment  for  paying,  with  interest  250 
thereon  from  the  date  of  payment,  and  also  with  the 
amounts  paid  by  the  defendant  for  other  assessments 
on  the  church  property,  together  with  interest  on  the 
several  amounts  so  paid  from  the  time  of  the  respec- 
tive payments. 

i^//?/(.^With  the  amounts  paid  in  casli  to  the 
holders  of  each  of  the  church  notes  or  receipts,  in- 
cluded in  above  thirty-first  finding  of  fact,  as  were 
])ayable  iu  money. 

251 

Fourth. — That    on    such    accouuting    plaintitf    be 

credited  with  $4,100,  the  amounts  paid  to  the  defend- 
ant  on    account   of    subscriptions    obtained    by   the' 
plaintiff',  as  mentioned  in  above  '60th  finding  of  fact. 

Fifth. —That  on  such  accounting  deVuidant  be 
charged  as  and  for  mesne  profits,  with  the  balance  of 
the  STims  received  by  it  for  rental  of  pews  in  the 
church  edifice,  on  the  premises  described  in  the 
complaint,  remaining  after  deducting  from  such  sums  252 
the  actual  and  necessary  expenses,  if  any,  in  collecting 
the  same. 

Sixth. — That  neither  party  be  charged  or  credited 
with  such  of  the  church  notes,  included  in  above 
thirty-first  finding,  as  were  payable  in  pews  ;  nor  with 
such  of  the  church  notes,  mentioned  in  said  finding  of 
fact,  payable  in  money,  which  were  merely  surren- 
dered on  delivery  of  deeds  for  pews. 
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253  Seventh. — The  iseuii-Minniiil  rests  aro  to  be  made 
for  tlie  computation  of  interest,  as  follows  : 

The  sums  chargeable  to  the  defeuchiut  as  ami  for 
mesne  jirofits,  as  in  the  iifth  finding  of  law  directed, 
shall  each  half-year  be  applied  : 

First. — To  the  interest  accruing  during  that  time 
upon  all  sums  paid  by  defendant,  witli  which  plaintiff 
shall  be  charged  according  to  the  findings  of  law. 

Secojid. — To    the  reduction  (^f   the  principal  of   the 

254  sums  paid  by  defendant,  with  which  plaintiff  shall  be 
charged  according  to  above  finding  of  law. 

In  case  the  sum  chargeable  to  the  defendant  for 
mesne  profits  in  any  half  year  does  not  equal  the  in- 
terest on  the  defendant's  claims,  the  excess  of  interest 
is  not  to  be  added  to  the  principal,  nor  is  compound 
interest  in  any  form  to  bo  computed  or  allowed  against 
plaintiff  or  defendant. 

Eighth. — That  said  Keferee  ascertain  tlie  amounts 

255  P'l'i'^^  ^'y  defendant  for  the  two  Yanderpool  mortgages, 
aud  for  interest  on  said  mortgages;  the  amounts  paid 
by  defendant  in  cash  for  principal  of  bonds  of  said 
seriesof  $500,and  for  interest  on  such  bonds  ;  and  also 
the  amounts  paiil  by  the  defendant  in  satisfaction  of 
judgments  against  the  plaintiff,  or  of  promi.ssory  notes 
of  the  plaintiff,  or  to  extinguish  indel)teduess  contract- 
ed by  plaintiff  for  goods  sold  or  services  rendered  to  it; 
also  the  amounts  paid  by  the  defendant  for  assessments 
upon  the  premises  described  in  the  complaint ;  also  the 

256  amounts  paid  by  defendant  in  cash  to  holders  of  church 
notes  or  receipts  payable  in  money,  included  in  above 
31st  finding  of  fact,  and  the  dates  at  which  the  several 
payments  were  respectively  made  ;  that  he  also  ascer- 
tain what  bonds  of  the  series  of  $500  were  canceled  by 
the  holders  thereof  delivering  them  to  the  defendant, 
aud  the  date  of  such  cancellation ;  that  he  also  ascertain 
what  sums  the  defendant  has  received  from  rentals  of 
pews  in  the  church  edifice,  and  the  times  of  the  re- 
spective receipts  thereof,  aud  what  expense,  if  any  was 
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necessarily  incurred   by  defeiulant  in  eollei^tiiig  such    257 
rentals.     The  lleferec  is  not,  however,  to  take  proof  of 
any  matters  which  have  been  found  by  me,  as  facts,  in 
the  above  iiudiug  of  fact. 

Ninth. — Tliat  if  on  the  coming  in  of  the  report  of 
said  Referee,  he  shall  report  a  balance  due  in  favor  of 
plaintiff  against  defendant,  then,  on  the  confirmation 
of  such  report,  the  plaintift'  shall  be  entitled  t(j  judg- 
ment against  drfendant,  that  phiintilF  recover  of  and 
against  defendant  possession  of  the  premises  described  i'58 
in  the  eom])l;iint,  and  also  judgment  that  plaintift' re- 
cover of  and  against  defendant  the  balance  so  found 
due  iigainst  the  defendant,  with  the  interest  thereon 
from  the  date  of  the  re^iort. 

But,  if  on  the  coming  in  of  tlie  report  of  the  said 
Keferee,  he  shall  report  a  balance  due  in  favor  of  the 
defendant  against  the  plaintiff,  then,  on  the  contirma- 
tion  of  such  report,  the  defendant  shall  be  entitled  to 
jndgment,  that  ])laintift  recover  of  and  against  the  de- 
fendant, jjo.'^session  of  the  premises  mentioned  in  the  259 
complaint,  only  on  Ihe  payment  to  defendant,  within  a 
])eriod  to  be  fixed  on  the  application  for  the  confirma- 
tion of  such  report,  of  the  amount  so  f(mnd  due  de- 
fendant, with  interest  thereon  from  the  date  of  such 
report ;  and  shall  be  entitled  to  tlie  further  judgment 
that,  if  plaintift"  shall  fail  to  make  such  payment  of  the 
said  amount  found  du(^  defendant,  and  said  interest 
thereon,  that  said  [)laiiitift'  stand  alisolutely  debarred 
and  foreclosed  of  and  from  all  equity  of  redemption 
of,  in,  and  to  the  premises  mentioned  in  the  complaint  200 
herein,  and  that  the  defendant  be,  as  against  the  plain- 
tift", the  absolute  owner  in  fee  of  said  premises. 

The  question  of  costs  is  to  be  reserved  until  the  en- 
teriu"  of  final  judgment. 
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The   Madisun    Avenue    Baptist  j 
Chukch  / 

lujajnd  V  Order  (if  Bcjhvncc. 

The  Baptist  Chuhoh  in  Olivex! 
^A&A       Btiuoet. 


This  uctioii  liaviug  boeii  tiled  :it  a  Special  Term  of 
tliis  court  without  a  jury,  before  the  Hou.  Jolm  Sedg- 
wick, who,  ou  the  lOtb  day  of  May,  187o,  filed  bis 
decision  with  bis  findiugs  of  fact  and  of  biw,  providing 
among  t)tber  things  for  a  reference  to  take  aud  state  au 
account  between  the  plaintiff  and  the  defendant,  as 
hereinafter  directed  : 

Now,  therefore,  on  motion  of  Stanley,  Laugdell  & 
Brown,  plaintiff's  attorneys ; 

It  is  ordered,  that  it  be  referred  to  William  B.  Win- 
terton,  Esq.,  couusellor  at  law,  to  take  and  state  au 
account  between  the  plaintiff  and  defendant  herein. 

First. — That  ou  such  accounting  the  plaintiff'  be 
charged  with  : 

2(;4  1st.  The  principal  of  the  $12,500  Vanderpool  mort- 
gage referred  to  in  tlie  answer,  with  interest  thereon 
from  February  1st,  1863,  and  the  $30,000  Vanderpool 
mortgage,  with  interest  thereon  from  August  1st,  1863, 
aud  all  amounts  of  interest  paid  on  said  mortgage  by 
defendant,  prior  to  the  time  ol  the  assignments  of  the 
said  mortgages,  together  with  interest  on  the  amounts 
so  paid  for  interest,  from  the  time  of  such  payments 
down  to  the  taking  of  the  account. 

2d.  With   the  amounts  paid  by  the   defendant  for 
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the  bonds  of  the  series  of  $500  each,  referred  to  in  the  265 
auswer,  and  with  the  aiu'miit  of  subscriptious  therein 
referred  to,  cancelled  by  tlie  holders  of  any  such  bonds 
delivering  them  to  the  defendant,  with  interest  on  the 
several  amounts  paid  in  cash  from  the  time  of  their 
respective  payments  ;  also  with  all  interest  ]iaid  in 
money  by  defendant  to  the  holders  of  any  such  bond, 
and  with  interest  on  the  sums  so  paid  from  tlu^  time  of 
the  respective  payments. 

3d.  With  the  amounts  paid  by  the  defendant  in  sat- 
isfaction of  judgments  against  the  plaintiff,  or  of  prom-  2(;6 
issor}-  notes  of  jilaiutiff,  or  to  extinguish  indebtedness 
contracted  by  plaintiff  for  goods  sold  or  services  ren- 
dered to  it,  prior  to  October  22,  )8GH,  together  with 
interest  on  \he  several  amounts  so  paid,  from  {he  time 
of  the  respective  payments. 

4th.  With  the  sum  of  $270.48  paid  by  the  dcfe)Hlant 
for  an  assessment  for  paving,  with  interest  theieon 
from  the  date  of  payment ;  and  also  with  the  amounts 
psiid  bj-  the  defendant  for  otiier  assessments  on  tlie 
church  property,  together  with  interest  on  the  several  ^^jy 
amounts  from  tlie  time  of  the  respective  payments. 

5th.  With  the  amounts  paid  in  cash  to  the  hoklers 
of  such  of  the  church  notes,  or  receipts,  includcMl  in' 
the  31st  tiuding  of  fact,  as  were  payable  in  money. 

Sf'cond.  Tliat  on  such  aceonnting,  plaintiff'  be  cied- 
ited  with  .f4,l(i),  the  anidunt  paid  to  defendant  on  ac- 
count of  subscrijitions  obtained  by  tlie  plasntiCf,  as 
mentioned  in  the  3flth  finding  of  fact. 

Tliird.  Tliat  on  such  accounting  defendant  be  ''^68 
charged  as  and  for  mesne  profits,  with  the  balance  of 
the  sums  received  by  it  for  rental  of  pews,  in  the  chnrch 
edifice  in  the  premis(!s  described  in  the  complaint,  re- 
maining; after  deducting  from  such  sums  the  actual 
and  necessary  cxjicnscs,  if  any,  in  collecting  the 
same. 

Foi/rlli.  Tliat  neither  party  bo  charged  or  credited 
with  sixcii  of  the  chnrcli  notes,  included  in  31st  finding 
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260  of  fact,  as  were  payable  in  pews ;  nor  with  such  of  the 
church  notes  mentioned  in  said  finding  of  fact,  payable 
in  money,  which  were  merely  surrendered  on  delivery 
of  deeds  for  pews. 

Fifth.  Semi-ammal  rests  are  to  be  made  for  the 
computation  of  interest,  as  follows  : 

The  sums  chargeable  to  the  defendant  as  and  for 
mesne  profits,  as  in   the  5th   finding  of  law   directed, 

270  shall  each  half  year  bo  ai^plied  : 

1st.  To  the  interest  accruing  during  that  time  upon 
all  sums  paid  by  del'eudaut,  with  wi)ich  jdaiiititT  shall 
be  charged,  according  to  the  fiixdings  of  law. 

2d.  To  the  reduction  of  the  principal  ol  the  suras 
paid  by  defendant,  with  which  plaiutift"shallV»e  charged, 
according  to  above  findings  of  law. 

In  case  the  sums  chargeable  to  the  defendant  for 
mesne  profits  in  any  half  j'ear,  does  not  equal  the  in- 
terest on  the  defendant's  claims,  the  excess  of  interest 

271  is  not  to  be  added  to  the  principal ;  nor  is  compound 
interest  in  any  form  to  be  computed  or  allowed  ngainst 
plaintiff  or  defendant. 

Sixth.  That  said  Eeferee  ascertain  the  amounts  paid 
by  the  defendant  for  the  two  Vanderpool  mortgages, 
and  for  interest  on  said  mortgages  ;  tlie  amounts  paid 
by  defendant  in  cash,  for.})rinci  pal  of  bonds  of  said  series 
of  $500,  and  lor  interest  on  such  bonds  ;  and  also  the 
amounts  paid  by  tlio  defendant  in  satisfaction  of  judg- 

272  nients  against  the  plaintitf,  or  of  promissory  notes  of  the 
plaintiff,  or  to  extinguish  indelitcdnoss  contracted  by 
j^laiutiflf,  for  goods  sold  or  services  ren  lered  to  it.  Also 
the  amounts  paid  liy  the  defendant  for  assessinents 
upon  the  premises  described  in  the  coin]ilaint ;  also  the 
amouiits  paid  by  the  defendant  in  cash  to  holders  of 
church  notes  or  receipts,  payable  in  money,  included  in 
the  Slstfinding  of  fact ;  and  the  dates  at  which  the  sev- 
eral payments  were  respectively  made  ;  that  lie  also  as- 
certain what  bonds  of  the  series  of  $500  were  cancelled 


()".)        l.s/  Order  of  Reference. 

by  tlie  holders  thereof  deliveving  them  to  the  defend-  2,3 
ant,  and. the  date  of  such  caucelhitioii  ;  tliat  ho  also  as- 
certain what  sums  the  defejidant  has  received  from 
rentals  of  pews  in  the  church  edifice,  and  the  times  of 
the  respective  receipts  thereof,  and  what  expense,  if 
any,  was  necessarily  incurred  by  defendant  in  collect- 
ing the  same.  The  Referee  is  not,  however,  to  take 
proof  of  any  matters  which  have  been  found  by  me, 
as  facts  in  the  findings  of  facts. 

Seveiilli — That  if  on  the  coming  in  of  the  report  of  274 
said  Referee,  he  shall  report  a  balance  due  in  favor  f)f 
plaiutitr  against  defendant,  then,  on  the  confirmation 
of  such  report,  the  ()laintiii'  shall  be  entitled  to  judg- 
ment against  defendant,  that  plaintiff  recover  of  and 
against  defendant  possession  of  tlie  premises  de- 
scribed in  the  complaint,  and  also  judgment  that  plain- 
tiff recover  of  and  against  defendant  the  balance  so 
found  duo  against  the  defendant,  with  interest  thereon 
from  the  date  of  the  report. 

But  if  on  the  coming  in  of  the  report  of  the  said  >27,') 
Referee,  he  shall  re])ort  a.  balance  due  in  favor  of  the 
defendant  against  the  plaintiff,  then  on  the  confirma- 
tion of  such  report,  the  plaintiff  shall  be  adjudged  en- 
titled to  recover  of  and  against  the  defendant,  posses- 
sion of  the  premises  mentioned  in  the  complaint,  only 
on  the  payment  to  defendant,  within  a  period  to  be 
fixed  in  the  application  for  tlie  confirmation  of  such 
report,  of  the  amount  so  found  due  defendant,  with 
interest  thereon  from  the  date  of  such  report ;  anil  the 
defend:intshall  be  entitled  to  the  farther  judgment,  that  07c 
if  plaintiff  shall  fail  to  make  such  payment  of  the  said 
amount  found  due  defendant,  and  said  interest  thereon, 
that  said  plaintift  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  equity  of  redemption,  of,  in  and 
to  the  premises  mentioned  in  the  complaint  herein  ; 
and  that  the  defendant  be,  as  against  the  plaintiff,  the 
absolute  owner  in  fee  of  said  priMuises. 

The  question  of  costs  is  to  be  reserved  until  the  en- 
tering of  final  judgment. 
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277  At  a  Special  Term  of  the  Superior  Court  of 

tbe  City  of  New  York,  held  iii  the  Court 
House,  in  the  City  of  New  York,  on  the 
1st  clay  of  May,  1874  : 

Present, — Hon.  John  Sedgwick,  Jmhie. 
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This  action  having  boon  brouglit  on  to  a  further 
hearing  and  trial  on  the  points  reserved,  upon  the 
plaintiff's    notice  of  sncli  iieariug  and  trial,  and   upon 

tlie  defendant's   notice  of  such  hearing  and  trial,  both 
97Q 

for  the  first  Monday  of  April,  1874,  and  upon  excep- 
tions I)}-  both  ])arties  to  the  re2>ort  of  the  Beferee  here- 
tofore filed  herein  on  the  10th  day  of  March,  1874,  and 
also  upon  the  defendant's  motion  to  refer  the  matter 
again  to  take  proof  of  the  payments  made  by  tlie  de- 
fendants, as  set  forth  in  the  afiSdavit  of  Charles  J.  Har- 
ris, sworn  to  on  the  fourth  day  of  March,  1874,  and  also 
on  the  defendant's  order  to  show  cause,  returnable 
this  day,  why  the  decision  and  findings  in  this  action, 
and  order  of  reference,  should  not  be  amended,  &c. : 


280 


On  reading  and  filing  the  said  notice  and  order  to 
show  cause  aforesaid,  and  the  said  affidavit  of  Charles 
J.  Harris  : 

On  hearing  Mr.  Wm.  R.  Martin,  Samuel  Jones  and 
James  Emott,  for  the  defendants,  for  the  motion,  the 
court  considering  and  hearing  tlie  same  as  a  prelimi- 
nary motion,  and 

On  hearing  Mr.  Addison  Brown  and  John  E.  Burrill, 
for  the  plaintifls,  in  opposition  thereto,  it  is, 


71         M  Older  of  Refemice. 
Ordered,  as  follows  :  2(S1 

First.  That  tlio  decision  and  tiudiiigs  heretol'oro 
made  by  ixie  ou  the  trial  of  this  action,  before  mo,  at  a 
S[)ecial  Term  of  this  Court,  for  March,  1872,  be  amend- 
ed, as  follows  : 

By  inserting  in  the  39th  finding  of  fact  in  said  de- 
cision, after  the  words  therein,  "  and  in  holding  such 
services,  has  paid  out  largo  sums  of  niowcy,"  the  follow- 
ing words, to  wit :  "  and  also  that  the  defendants,  dur- 
ing their  occupancy  of  the  jiro.mises  described  in  the  282 
complaint,  from  the  '^Ist  day  of  October,  18G2,  have 
paid  out  certain  large  sums  of  money  for  repairs,  in- 
surance and  Croton  taxes  on  the  said  premises,  and 
lor  the  salary  and  expnses  of  minister,  music,  sexton, 
light  and  fuel,  in  conducting  public  worship  therein  ; 
and  has  r(H-oived  large  suuis  of  money  from  collections 
and  coutributioas  therefor,  and  from  the  use,  letting  or 
renting  of  said  church  property." 
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Scciiial.  It  is  further  ordered,  that  it  be  refeired  back 
to  William  B.  Winterton,  Esq.,  Counsellor- at-Law,  to 
take  proof  of  said  payments  and  receipts  by  the  de- 
fendants, from  the  twenty-first  day  of  October,  18()2,  to 
the  date  of  his  report,  and  also  to  ascertain  and  report 
the  fair  rental  value  for  the  use  and  occupation  of  the 
piemises  described  in  the  complaint,  for  each  six 
mouths  from  the  said  twenty-first  day  of  October,  1862, 
to  the  date  of  his  report,  or  what  would  be  a  fair  rent 
therefor. 

Third.  That  the  Referee  continue  and  bring  down  '^g.j. 
the  account  heretofore  taken  by  him,  and  mentioned 
in  his  former  repoit,  to  the  conclusion  of  the  I'oference 
hereby  ordered.  And  that  he  charge  against  the  de- 
fendants, as  a  part  of  such  continuation,  the  sums  at 
ixny  time  received  by  them  for  the  use,  letting  and  rent- 
ing of  the  church  property,  with  interest  thereon,  and 
also  with  inierest  upon  the  receij)ts  from  rentals  of 
pews  from  the  date  of  receipts  :  the  defendants  having 
been  heretofore  credited  with  interest  ou  their  current 
payments  from  the  date  of  payment.  •  . 
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285  Fonrlh.  Ami  it  is  further  ordered,  tliat  the  Ee^eree 
also  state  au  ax^conut  between  tlie  parties  since  the 
twenty-first  day  of  October,  1S6"2,  exercising  bis  own 
Judgment  and  discretion  as  to  the  matters  to  be  charged 
or  to  be  credited  to  either  party,  according  to  the  rules 
of  law,  on  the  proofs  by  this  order  directed  to  be  taken; 
that  he  make  a  supplemental  report  thereon,  stating 
the  account  between  the  parties  since  October  21st, 
18(52,  with  semi-annual  rests  on  the  basis  of  this  order 
and  that  he  also  state    in  his  supplemental  report  the 

2(^6  fail"  lental  vnlne  of  the  use  and  occupation  of  the  said 
premises,  but  the  same  is  not  to  be  allowed  in  the 
account. 

Fijfh.  Audit  is  further  ordered,  that  the  reference 
hereby  ordered  may  be  brought  to  a  heariug  on  five 
days'  notice,  and  that  the  same  proceed  from  day  to 
day,  unless  otherwise  ordered  by  the  Referee,  and  that 
the  defendants  do,  within  ten  days  after  the  sei'yice  of 
th's  order,  present  to  the  said  Seferee  an  account,  duly 

9S7  verified  under  oath,  of  the  payments  and  receipts  of 
the  defendants  above  referred  to  in  the  secend  clause 
of  this  order. 

And  also  an  account  under  oath  of  all  payments 
made  by  them  on  account  of  pUxiiitifl's'  obligations 
since  January  20th,  lS7-i,  and  of  all  pew  rents  received 
bj-  them  since  January  20tli,  1874,  and  in  default  of 
rendering  such  account,  that  the  defendant  be  pre- 
cluded from  giving  evidence  in  relation  thereto  under 
this    order,  for-  payment  made   before  the  day  when 

noo    such  aeconuts  should  be  presented  to  the  Referee. 

Sixth.  And  it  is  further  ordered,  that  the  further 
hearing  and  trial  of  this  action  upon  the  points  reserved, 
stand  over  until  the  coming  in  of  the  Referee's  report. 

Seventh.  For  the  purposes  of  the  execution  of  this 
order,  the  proofs  already  taken  by  the  Referee  shall 
stand  as  if  taken  under  this  order,  and  the  Referee  may, 
upon  the  filing  of  this  order,  take  from  the  files  of  the 
Court,  the  proofs    and    rej^ort  heretofore    taken    and 
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made  by  him,  the  siune  to  be  refiled  b}-  bim  upon  tlie    289 
filiug  of   the  report    to  be  made  by  bim,  or  upou  the 
further  order  of  the  Court. 
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Baptist  Church  in   Oliver 
Street. 


At  a  Special  Term,  hebl  at  the  Court  House, 
August  3d,  1875  : 

Present — Hou.  John  Sedgwick,  Justice. 

The  issues  joined  in  this  action  having  been  tried 
at  a  Special  Term  of  this  Court,  without  a  jury,  be- 
fore Hon.  John  Sedgwick,  in  March,  1872,  who  there- 
after filed  his  decision,  with  his  tindings  ot  fact  and 
law,  on  May  10,  1873,  and  an  order  being  thereupon 
made,  May  lii,  1873,  directing  an  account  between  the 
parties  to  be  taken  and  stated  before  Wm.  B.  "Winter- 
ton,  Esq.,  a  Referee  for  that  purpose  thereby  ap- 
pointed ;  and  such  account  having  been  taken,  and  the 
Referee's  report  thereon  filed  March  10, 1874,  a  further 
order  being  made  May  1,J.87'4,  amending  the  said 
findings,  and  sending  said  account  back  before  said 
Referee,  for  a  further  report ;  and  thereupon  sucb 
further  account  being  taken  under  said  last  order,  and 
the  Referee's  report  therein  having  been  filed  on  the 
9th  day  of  June,  1875,  whereby  it  appears  that  on  the 
31st  day  of  May,  1875,  to  which  date  said  accounts 
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293  were  brought  down,  there  was  due  and  owing  by  the 
plaintiff  to  the  defendant,  the  sum  of  ($4,507.16)  foin- 
thousand  five  hundred  and  seven  16-100  dollars  ;  and 
the  said  report,  upon  hearing  the  exceptions  of  the 
defendant,  having  been  confirmed  : 

It  is  therefore,  on  ruotiou  of  Stanley,  Laugdell  & 
Brown,  plaintifi"s  attorneys,  and  on  due  notice  to,  and 
on  hearing  W.  E.  Martin,  Esq.,  the  defendant's  attor- 
ney: 

294  Ordered,  adjudged  and  decreed  : 

First. — That  the  deed  from  the  plaintifi'  to  the  de- 
fendant of  the  premises  described  in  the  complaint, 
dated  October  21,  1862,  and  set  up  in  the  answer 
herein,  and  recorded  in  Liber  864,  page  139,  of  Deeds, 
in  the  office  of  the  Register  of  the  City  and  County  of 
New  York,  is  inoperative,  null  and  void.  And  that 
the  plaintiff  is  the  owner  in  fee  of  said  premises,  sub- 
ject only  to  the  mortgages  set  uj)  in  the  pleadings,  and 
to  the  defendant's  rights  as  mortgagees  in  possession 
thereunder,  and  under  its  equitable  lien  on  said  prem- 
ises, as  stated  in  said  findings. 

Second. — That  the  plaintiff  recover  of  the  defendant 
one  half  of  the  disbursements  paid  by  it  for  Eeferee's 
fees  in  this  action,  to  be  taxed,  being  the  sum  of  one 
thousand  and  ten  dollars  ;  and  that  such  amount,  as 
taxed,  be  deducted  and  off  set  from  the  sixm  reported 
due  from  the  plaintiff  as  aforesaid  ;  and  that  neither 
party  recover  of  the  other  any  other  costs  or  disburse- 
ments of  this  action. 

Third. — That  upon  payment  by  the  plaintiff  to  the 
Treasurer  of  the  defendant,  or  to  its  attorneys,  within 
one  month  from  taxation  of  said  disbursements,  and 
filing  of  this  decree,  of  the  sum  reported  due  as  afore- 
said, less  the  amount  allowed  to  the  plaintiff  for  said 
disbursements  as  taxed,  the  defendant  do  surrender 
the  possession  of  said  premises  to  the  plaintiff;  and 
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that  upon  such  payment,  the  plaintiff  do  recover  such    297 
possession,  aud  have  execution  therefor ;  and  iu  de- 
fault of  such  payment  by  the  plaintiff,  that  the  plaintiiiE 
be  absolutely  debarred  aud  foreclosed  of  all  equity  of 
redemption  in  aud  to  said  premises. 

Fourth. — Upou  such  payment  being  made,  the  said 
two  mortgages  of  the  plaintiff  to  Jacob  Vanderpool, 
referred  to  in  the  pleadings,  shall  be  discharged  and 
cancelled,  and  the  defendant  is  ordered  thereiipon  to 
deliver  the  same  to  the  plaintiff,  or  its  attorneys,  with  ,  ,,g 
properly  proved  satisfaction  pieces  thereof,  so  as  to 
discharge  the  same  of  record ;  and  also  to  deliver  to 
the  plaintiff,  or  its  attorneys,  under  oath,  the  bonds  of 
$500  each,  the  coupons  thereon,  the  notes,  obligations, 
and  other  receipts  and  vouchers  in  its  possession  of 
all  debts  or  obligations  of  the  plaintiff  paid  by  the 
defendant;  or  of  liens  on  said  premises,  which  have 
been  charged  and  allosved  against  the  plaintiff  in  the 
Referee's  reports  aforesaid  ;  aud  do  also  execute  and 
deliver  to  the  plaintiff  a  properly  proved  cpiit  claim 
deed  of  said  premises. 
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Fifth. — The  plaintiflf  is  entitled  to  apply  to  the 
court,  on  the  foot  of  this  decree  for  an  account  of  the 
rents  and  profits  of  said  premises  from  the  .31st  of 
May,  1875,  to  the  time  of  delivery  of  possession  of  the 
said  premises  under  this  decree  ;  also  for  an  extension 
of  said  time  for  making  payment,  in  case  of  any  stay 
of  proceedings  herein. 

Sixth. — The  premises  herein  referred  to  are  de-  300 
scribed  as  follows  :  "  All  those  five  certain  lots  of  land 
situate,  lying  and  being  in  the  City  of  New  York,  with 
the  church  edifice  and  lecture  room  thereon  erected, 
which,  taken  together,  are  bounded  as  follows  :  Begin- 
ging  at  the  southeasterly  corner  of  Madison  avenue 
and  Thirty-first  street,  and  running  thence  southerly 
along  the  easterly  line  or  side  of  Madison  avenue 
seventy-eiglit  feet ;  thence  easterly  and  parallel  with 
Thirty-first  street  one  hundred  feet ;  thence  southerly 
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301  aud  parnllel  witli  Madisou  aveuue  twenty  feet,  to  the 
centre  line  of  the  block  between  Thirtieth  and  Thirty- 
first  streets;  thence  easterly  along  said  centre  line, 
and  parallel  with  Thirt3'-first  street  iifty  feet ;  thence 
northerly  and  parallel  with  Madison  avenue  ninety- 
eight  feet  to  the  southerly  line  or  side  of  Tiiirty-first 
street,  and  thence  westerl}'  along  said  southerly  line  or 
side  of  Thirty-first  street,  one  hnndied  and  fifty  feet, 
to  the  place  of  beginning. 

302 

Entered  6th  August,  1875. 

On  settlement  of  the  case  on  appeal  by  Sedgwick, 
J.,  the  39th  finding  was  amended  by  substituting 
therein,  in  place  of  the  words  "for  mcli  purposes,"  the 
words  "  fnr  such  existing  deh/.s  and  lidhilities." 

Both  parties  filed  exceptions,  and  duly  appealed  to 

303  the  General  Term  from  the  foregoing  jiidgment  en- 
tered August  0, 1875  upon  a  case  made,  and  the  de- 
fendant appealed  from  the  order  affirming  the  Referee 
Winterton's  report ;  aud  on  the  affirmance  of  the  same 
at  'the  General  Term  and  on  entry  of  judgment  of 
nffirmance  on  Nov.  13,  1876,  each  party  appealed  to 
the  Court  of  Appeals  from  the  said  judgment. 

The    account    between    the  parties    was    thereafter 

304  continued  down  to  Nov.  13,  1876,  under  the  following 
order  of  reference  for  supplementary  accounting. 
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Or  THE  City  of  New  Yore. 

At  a  Special  Term,  held  at  tlio  Couuty 
Coi;rt  House,  in  the  City  of  New  York, 
on  the  22a  day  of  March,  1877. 

Present — Hou.  John  J.  Freedman,  Judije. 


The    Madison  Avenue    Baptist  )  306 

Church 

against  \  Order  of  Reference. 

The  Baptist  Church  in  Oliver' 
Street. 


Upon  the  ji'idr:;ment  or  decree  entered  in  the  above 
action,  on  the  6th  day  of  August,  1875,  and  the  several, 
orders  of  reference  heretofore  made,  to  take  an  account 
of  the  rents  and  profits  of  the  premises  referred  to  in 
the  judgment ;  and  on  the  affidavit  of  Addison  Brown, 
showing  the  affirmance  of  said  judgment  at  General 
Term,  and  the  delivery  of  possession  of  the  prem- 
ises fo  the  plaintiff  on  execution,  on  the  13th  day  of 
November,  1876,  and  on  notice  of  motion  to  the  defend- 
ant's attorney,  and  on  hearing  Addison  Brown,  of 
counsel  for  the  plaintiffs  in  favor,  and  William  R. 
Martin,  Esq.,  counsel  for  the  defendants,  opposed. 

It  is  ordered,  that  it  be  referred  to  W.  B.  Wiuterton, 
Esq.,  to  continue  the  account  of  the  rents  and  profits 
of  the  said  premises,  from  the  31st  day  of  May,  1875, 
(to  which  time  the  said  account  was  heretofore 
brought  down  by  him,)  down  to  the  time  of  the  deliv- 
ery of  the  possession  of  said  premises  as  aforesaid, 
upon  the  principles  heretofore  directed. 

(A  copy.) 

Thomas  Boebe, 

Cleric. 
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30^  And  upon  the  Keferee's  reiwrt  thereunder  a  judg- 
ment upon  the  supplementary  accounting  was  entered 
as  follows  : 

SUPEEIOE    COUET. 
Op  the  City  of  New  Yore. 

At  a  Special  Term,  held  at  the   Court 
House,  New  York  City,  July  27,  1877. 

^•'■"  Present — Hon.  John  Sedgwick.  Justice. 


The   Madison  Avenue    Baftist 
Church 
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against  )  Judgment  Order. 


The  Baptist  Church  k  Oliver! 
Street. 


Upon  the  judgment  heretofore  entered  in  the  above 
action,  on  the  third  day  of  August,  1875,  liberty  being 
reserved  to  the  plaintiffs  for  an  account  of  the  rents 
and  profits  of  the  mortgaged  premises,  from  May  HI, 
1875,  to  the  time  of  deliveiy  of  possession,  and  there- 
upon, subsequent  to  November  13,  187(;,  when  posses- 
sion was  delivered,  an  order  for  such  accounting  having 
been  made,  referring  it  to  Wm.  B.  Winterton,  to  take 
such  account,  and  his  report  thereuiDon  having  been 
312  filed  on  July  17, 1877,  showing  the  sum  of  $9,681.90  to 
be  due  the  plaintiffs,  in  respect  thereto,  on  the  27th 
day  of  June,  1877,  the  date  of  his  report ;  and  said  re- 
port having  been  confirmed,  on  hearing  the  parties  by 
their  respective  counsel. 

It  is  ordered,  on  motion  of  Stanley,  Langdell  & 
Brown,  plaintiffs'  attorneys,' that  the  defendants  do  pay 
to  the  plaintiffs  the  said  sum  of  nine  thousand  .six  hun- 
dred and  eighty-one  -^^  dollars,  with  one  hundred  and 
eighty-eight  dollars  for  their  disbursements,  and  costs 
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amounting  in  all  to  nine  thousand  eight  hundred  and    313 
sixty-nine  ^'„'\j  dollars. 
Filed  27tb  July,  1877. 

The  said  last  named  judgment  having  been  affirmed 
at  General  Term,  on  January  7,  1878,  the  defendant 
appealed  therefrom  to  the  Court  of  Appeals. 

By  the  Court  of  ApjDeals  the  said  two  judgments  of 
November  6,  187;'),  and  July  27, 1877,  were  affirmed  in 
part  and  reversed  in  part,  and  the  following  remitti- 
turs were  sent  to  the  court  below.:  .  -,1 

COUET    OF    APPEALS, 

State  of  New  Toek,  ss.: 

Pleas  in  the  Court  of  Appeals  ^held  at  the  Capitol,  in 
the  City  of  Albany,  on  the  19th  day  of  March  in 
the  year  of  our  Lord  one  thousad  eight  hundred 
and  seventy-eight,  before  the  judges  of  the  said 
court. 
Witness,  the  Hon.  Sanford  E.  Church, 

CJdef  Jwhje  Presiding.        gj^g 
E.  O.  Pebrin, 
Eemittitur.  Ckrk. 

March  20,  1878. 


The    Madison   Avenue    Baptist  5 
Church, 

Appellants  and  Bespondents,  I 

agcnnst 

The  Baptist  Church  in  Oliver  j 
Street, 

Respondents  and  Ajypdlants. 

V-Q  it  remembered,  that  on  the  second  day  of  April, 
in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy-seven,  The  Madison  Avenue  Baptist 
Church,  the  appellants  and  respondents  in  this  action, 
came  here,  into  the  Court   of  Appeals,  by  Stanley, 
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317  Langdell  A-  Brown,  tlu^ir  attoiueys,  and  filed  in  the 
said  court  a  notice  of  appeal,  and  return  thereto,  from 
the  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  City  of  New  York. 

And  the  Baptist  Church  in  Oliver  street,  the  re- 
spondents and  appellants  in  said  action,  afterwards 
appeared  in  said  Court  of  Appeals  by  William  R. 
Martin,  their  attorney. 

Which  said  notice  of  appeal,  and  the  return  thereto, 
filed  as  aforesaid,  are  hereunto  annexed. 

318  Whereupon,  the  said  Court  of  Appeals,  having 
heard  this  cause  argued  by  Mr.  Wm.  K.  Martin  and 
Samuel  Hand,  of  counsel  for  the  appellant,  and  by 
Mr.  Addison  Brown  and  Geo.  F.  Comstock,  of  counsel 
for  the  respondent,  and  after  due  deliberation  had 
tliereou,  did  order  and  adjudge  that  the  judgment  of 
the  General  Term  of  the  Superior  Court,  appealed 
from  iu  this  action,  be  afiSrmed  as  to  title,  and  judg- 
ment on  the  accounting  reversed,  and  proceedings  re- 
mitted for  further  accounting  on  principles  stated  iu 

3]^9  in  the  opinion,  without  costs  to  either  party,  in  this 
ccmrt. 

And  it  was  also  further  ordered,  that  the  record 
afoi'esaid,  and  the  proceedings  in  this  court,  be 
remitted  to  the  said  Superior  Court,  there  to  be  pro- 
ceeded ujjon  according  to  law. 

Therefore,  it  is  considered  that  the  said  judgment 
be  affirmed,  &c.,  and  reversed,  &c.,  &c.,  as  aforesaid. 
And  hereupon,  as  well  as  the  notice  of  appeal,  and 
return  thereto  aforesaid,  as  the  judgment  of  the  Court 
320  of  Appeals  aforesaid  by  them  given  in  the  premises 
are  by  the  said  Court  of  Appeals  remitted  into  the 
Superior  Court  of  the  City  of  New  York,  before  the 
justice  thereof,  according  to  the  form  of  the  statute  iu 
such  case  made  and  provided,  to  be  enforced  accord- 
ing to  law,  and  which  record  now  remains  in  the  said 
Superior  Court  before  the  justices  thereof,  etc. 

E.  O.  Perrin, 
Clerk  of  the  Court  of  A2J2)mls 

of  the  State  of  New  York. 


80a 


Ordtr. 


CouBT  OF  Appeai^ — Clerk\Office,  I 
Albany,  Mai^^K  '20,  ISTH.  j 

ce^ify  that  tlve  precedingVecord  igontains 
ans«Jjit  of  tbe^roceedingsSfl  saida^tioii 
t  of   i^weals,  vvitlXtlie    paper\  originally 
attiiclietK  thereto. 

E.  O.  TEKhlN, 


[Hftre  folio  \vis  the  r^uru  of.  the  f()«aer  prmted 
"  Case  \of  437^wiges  onsthe  appeal  fronvV^he  Special 
Term  judgfeaeiit  of  sfoveinbev  6,  1875.] 
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Of  the  State  of  New  York. 


(From  the  Siqxrior    Court  of  the  City  of  New   York.) 


The    Madison    Avenue    Baptist 
Church 


njjst. 


Order* 


The  Baptist  Church  in  Oliver' 
Street. 


322* 


The   appeals  in  this  action  having  come  on  to  be 
argued  in  their  regular  order,  ou  the  calendar,  on  the 


*  Inserted  by  order  of  Referee  on  re-settlement  of  case,  tiled  October 
23,  I8S0,  and  to  come  in  after  folio  322. 


Order.  ^Oh 

18tli  day  of  Februaiy,  1878,  and  having  been  theu 
argued  bj  the  counsel  for  the  respective  parties  and 
submitted. 

Aud  the  court  having  duly  considered  the  same, 
aud  afterwards,  and  on  the  19th  day  of  March,  1878, 
handed  down  their  decision  "  that  the  jndgaient  of  the 
"  General  Term  of  the  Superior  Court,  appealed  from 
"  in  this  action,  be  affirmed  as  to  title,  and  judgment 
"  on  the  accounting  reversed,  and  proceedings  remitted 
"  for  further  accounting  on  principles  stated  in  the 
"  opinion,  without  costs  to  either  party  in  this  court." 

And  the  plaintiff  having  thereafter  moved  for  a  re- 
arguuient  upon  a  notice  of  motion  therefor  for  the  9th 
day  of  April,  1878,  aud  the  said  motion  having  been 
submitted  upon  printed  arguments  on  that  day,  and 
tlie  court  having  considered  the  same,  aud  afterwards 
and  on  the  2)d  day  of  April,  1878,  denied  tlie  same. 

It  is  hereby  ordered  that  the  said  motion  on  the  part 
of  the  plaintiff  l)e,  and  that  the  same  is  hereby  denied; 
and  on  motion  of  the  defendant  it  is  further 

Ordered,  That  the  deci-ee  and  judgment  in  this  court 
be  settled  by  Hon,  Kobert  Earl,  Justice. 


(A  copy.) 


F.  S.  Pekrin, 

Deput}/   Clerk. 


I  do  hereby  certify  that  an  order,  of  which  the  above 
is  a  certified  copy,  was  entered  aud  filed  in  the  office 
of  the  Clerk  of  the  Court  of  Appeals  on  the  twenty- 
third  day  of  April,  1878. 

F.  S.  Pe'erin, 

Deputy  Clerl: 


8i  Order,  Earl,  J. 

Court  of  Appeals — Clerk's  Office,  )         321 


Albany,  March  20,  1878. 


M 


I  hereby  certify  that  the  preceding  record  coutains 
a  correct  transcript  of  the  proceedings  in  said  action 
in  the  Court  of  Appeals,  with  the  pajiers  originally 
filed  therein  attached  thereto. 

[seal.]  E.  O.  Perrin, 

Clerl: 

[Here  follows    the    return    of    the   former    printed 
"Case  "  of  437  pages  on  the  appeal  from  the  Special    ^^^ 
Term  judgment  of  November  (!,  1875.  J 
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From  the  New  York  Superior  Court. 


The    Madison    Avenue   Baptist  I  323 

Church 

against 

The  Baptist  Church  in  Oliver! 
Street,  etc. 


The  plaintiff  and  defendanf  having  respectively  ap-  324 
pealed  from  the  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  City  of  New  York,  entered  on 
the  13th  day  of  November,  1876,  and  also  the  defend- 
ant having  appealed  from  the  judgment  of  the  Gene- 
ral Term  of  said  court  entered  on  the  7th  day  of  Janu- 
ary, 1878. 

And  the  cause  having  been  argued  in  this  court  on 
the  said  appeals  and  the  returns  therein,  by  Addison 
Brown  and  George  F.  Comstock  for  the  plaintiff,  and 
11 
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325    William  R.  Martiu  aud  Samuel  Haud  for  the  defend- 
ant, it  is 

Ordered  and  adjudged, 

I. — That  the  said  judgments  appealed  from  be  re- 
versed, in  so  far  as  respects  the  amount  found  due, 
and  to  be  paid  to  the  defendant  by  the  plaintiff. 

That  in  respect  thereto,  a  new  accounting  be  had, 
by  or  vinder  the  direction  of  the  court  below,  upon  the 
principles  indicated  in  the  opinion  of  the  court. 
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II. — That  upon  the  determination  of  the  amoiiut 
found  due,  the  court  below  specify  a  time  within 
which  the  same  must  be  paid  to  the  defendant,  and  in 
default  of  such  payment  that  a  sale  of  the  property 
be  decreed  as  in  foreclosure,  the  })laintiff  meantime  to 
retain  the  possession  of  the  premises. 

III. — That  the  accounting  be  had,  between  the 
parties,  on  the  following  rules  and  principles  : 

1st.  The  defendant  should  be  credited  with  the 
whole  amount  it  paid  upon  the  principal  of  the  plain- 
tiff"s  debts,  exclusive  of  the  sum  of  thirty- fou  rhuudred 
dollars  contributed  by  or  on  behalf  of  the  plaintiff  for 
tlie  purpose.  It  should  also  be  credited  with  the  in- 
terest it  paid,  which  had  run  or  accumulated  before 
the  twenty-first  day  of  October,  1862,  aud  then,  upon 
these  two  sums  of  principal  and  accumulated  interest, 
it  should  ha\e  interest  from  November  13,  1876,  to 
date  of  final  adjustment  and  payment. 

2d.  The  defendant  should  be  charged  with  so  much 
interest  ujjon  plaintiff's  indebtedness,  if  any,  which 
accrued  between  the  dates  above  mentioned,  as  it 
failed  to  pay,  and  interest  upon  such  interest  paid  by 
plaintiff  from  the  times  of  payment  to  the  date  of 
final  adjustment ;  also  with  such  sums  of  money,  if  any, 
as  were  at  the  first  date  mentioned,  owing  to  the 
plaintiff  and  collected  by  defendant,  and  interest  on 
such  sums  from  the  time  of  payment  to  the  defendant 
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to  the  date  of  final  adjustment ;  also  with  the  sum  of    329 
four  thousand  five  hundred  and  seven  dolhxis  and  six- 
teen cents  and  interest  thereon  paid  by  phxintiff  to  the 
defendant  nnder  the  judgment  of  the  court  below,  with 
interest  on  such  sum  to  the  date  of  final  adjustment. 

3d.  The  defendant  should  have  no  allowance  for  per- 
manent improvements  and  other  matters  to  which  our 
attention  has  been  called,  and  the  plaintifi"  should  not 
be  allowed  for  the  use  of  the  church,  as  claimed,  be- 
fore or  since  the  first  decision  of  this  court  in  1871, 
nor  for  repairs  to  the  church  and  furniture  made 
necessary  by  the  ordinary  use  of  the  church,  nor  for 
sums  of  money  received  by  the  defendant  for  letting 
the  church  for  concerts,  etc.,  as  claimed. 

4th.  For  the  use  of  the  church,  the  defendant  should 
bear  all  the  expenses  of  the  insurance,  repairs,  taxes, 
and  for  maintaining  and  keeping  up  the  church  and 
services  therein. 

IV. — That  the  defendant  sliould  have  an  equitable    331 
lien  and  as  mortgagee  upon  the  premises  described  in 
the  complaint,  and  in   the  judgment  for   the  amount 
which  shall  be  found  due  to'it  on  the  principles  which 
have  been  herein  established. 

V. — That  in  all  other  respects  the  said  judgment  be 
afiSrnied,  without  costs  to  either  party  against  the 
other  in  this  court. 

Let  the  remittitur  be  in  the  above  form.  gg2 

E.  Earl. 

[L.  S.] 

F.  S.  Perkin, 

Deputji  Ch-rh. 

(Endorsed) — Courtof  Appeals— Judgment  settled  •21st 
May,  1878— Filed  June  15,  1878,  in  Superior 
Court,  Clerk's  office. 


Jtemittitur,  2d  Judgint.       84 

333  COUET    OF    APPEALS, 

State  of  New  York,  ss.  : 

Pleas  in  the  Court  of  Appeals  beld  Ai  the  Capitol,  in 
the  Citv  of  Albanj^  on  the  19th  day  of  March,  in 
the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy-eight,  before  the  judges  of  said  court. 

Witness,  the  Hon.  Sanfoed  E.  Church, 

CIdef  Jiahje  Presiding. 

334  E.  O.  Perbin, 

Clerh. 
Eemittitur  March  20,  1878. 


The    Madison  Avenue    Baptist 
Church, 

Respondent, 

335 '  vs.  I 

The  Baptist  Church  in  Oliveui 
Street, 

Appcll'int. 

Be  it  remembered,  that  on  the  14th  day  of  Jan- 
uary, in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy- eight,  The  Baptist  Church  in 
Oliver  street,  the  appellant  in  this  action,  came  here 
336  iuto  the  Court  of  Appeals,  by  William  li.  Martin  its 
attorney,  and  filed  in  the  said  court  a  notice  of  ap- 
jjeal  and  return  thereto,  from  tlie  judgment  of  the 
General  Term  of  the  Superior  Court  of  the  City  of  New 
York  ;  aud  the  Madison  Avenue  Babtist  Church  the  re- 
spondents in  said  actiou,  afterwards  apjjeared  in  said 
Court  of  Appeals  by  Stanle}',  Langdell  &  Brown  its 
attorneys. 

Which  said  notice  of  appeal,  and  the  return  thereto 
filed  as  aforesaid,  are  hereunto  annexed. 
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Whereupon  the  said  Court  of  Appeals  having  heard  337 
this  cause  argued  by  Mr.  Wm.  E.  Martin  &  Sam'l 
Hand,  of  counsel  for  the  appellant,  and  Mr.  Geo.  F. 
Comstock  &  Addisou  Brown,  of  counsel  for  the  re- 
spondent, and  after  due  deliberation  had  thereon,  did 
order  and  adjudge  that  the  judgment  of  the  Geueral 
Term  of  the  Superior  Court,  appealed  from  in  this 
action,  be  affirmed  as  to  title,  and  judgment  on  the 
accounting  reversed,  and  yiroceediugs  remitted  for 
further  accounting  on  principles  stated  in  the  opinion, 
without  costs  to  either  part}'  in  this  court.  338 

And  it  was  also  further  ordered,  that  the  record 
aforesaid,  and  the  proceedings  in  this  court  be  re- 
mitted to  the  said  Superior  Court,  there  to  be  pro- 
ceeded upon  according  to  law. 

Therefore,  it  is  considered  that  the  said  judgment 
be  affirmed,  <fec.,  and  reversed,  &c.,  as  aforesaid. 

And  hereupon,  as  well  as  the  notice  of  appealand  re- 
turn thereto  aforesaid  as  the  judgment  of  the  Court  of 
Appeals  aforesaid,  bj  them  given  in  the  premises,  are 
by  the  said  Court  of  Appeals  remitted  into  the  Su-  339 
perior  Court  of  the  City  of  New  York  before  the 
justice  thereof,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  to  be  enforced  ac- 
cording to  law,  and  which  record  now  remains  in  the 
said  Superior  Court  before  the  justices  thereof,  &c. 

E.  O.  Perrin, 
Clerk  of  the  Court  of  Appeals 
of  the  State  of  New  York. 

Court  of  Appe.\ls — Clerk's  Office.  ) 

Albany,  March  20,  1878.      [         340 

I  hereby  certify  that  the  preceding  record  contains 
a  correct  transcript  of  the  proceedings  in  said  action 
iu  the  Court  of  Appeals,  with  the  papers   originally 
filed  therein  attached  thereto. 
[l.  s.]  E.  O.  Perrin, 

Glerh- 
(Endorsed) — Superior  Court,    Kemittitur  on    two  re- 
turns— Filed  June  15,  1878. 
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341  Ou  June  28,  1878,  the  following  judgment  or  order 
was  entered  in  the  Superior  Court,  adopting  the  judg- 
ment of  the  Court  of  Appeals,  as  follows  : 

SUPEEIOR  COURT 

Of  the  City  of  New  York. 

At  a  Special  Term  held  at  the  Court 
House,  in  the  City  of  New  York,  on  the 
17th  day  of  May,  1878. 


342 


343 


Present — Hon.  John  Sedgwick,  Justice. 


The    Madison    Avenue   Baptist  j 
Church 


against  .  ^   , 

'  JiKhjment. 


The  Baptist  Church  in  Oliver| 
Street,  etc. 


On  reading  and  filing  the  remittitur  of  the  Court  of 
Appeals  herein  ; 

On  motion  of  the  defendant,  on  notice  for  the  27th 
day  of  May,  1878,  for  the  settlement  of  this  judg- 
ment, and  on  reading  and  filing  the  affidavit  of  Addi- 
son Brown,  and  on  hearing  Mr.  William  E.  Martin 
for  the  defendant,  and  Mr.  Addison  Brown  for  the 
plaintiff  in  opposition  thereto. 

It  is  ordered  and  adjudged  that  the  judgment  of  the 
344  Court  of  Appeals  be  and  the  same  hereby  is  made 
the  judgment  of  this  court. 

And  it  is  therefore  further  ordered  and  adjudged  : 

I. — That  the  said  judgment  appealed  from  be  re- 
versed in  so  far  as  respects  the  amount  found  due 
and  to  be  paid  to  the  defendant  by  the  plaintiff.  That 
in  respect  thereto  a  new  accounting  be  had,  by  or  un- 
der the  direction  of  the  court  below,  upon  the  prin- 
ciples indicated  in  the  opinions  of  the  court. 
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II. — That  upon  the  determination  of  the  amount  3J.5 
found  due  the  court  below  specify  a  time  within 
which  the  same  must  be  paid  to  the  defendant,  and  in 
default  of  such  payment,  that  a  sale  of  the  property 
be  decreed  as  in  foreclosure,  the  plaintiff  meantime 
to  retain  possession  of  the  premises. 

III. — That  an  accounting  be  had  between  the  par- 
ties on  the  following  rules  and  principles  : 

1.  The  defendant  should  be  credited  with  the  whole 
amount,  it  paid  upon  the  principal  of  the  plaintifi"s    346 
debts,   exclusive   of    the   sum  of  thirty-four  hundred 
dohars,   contributed   by  or  on  behalf  of  the  plaintiff 

for  the  purpose. 

It  should  also  be  credited  with  the  interest  it  paid 
which  had  run  or  accumulated  before  the  twenty-first 
day  of  October,  1862,  and  then  upon  these  two  sums 
of  principal  and  accumulated  interest  it  should  have 
interest  from  November  13,  1876,  to  date  of  final  ad- 
justment and  payment. 

2.  The  defendant  should  be  charged  with  so  much 
interest  upon  plaiutifi's  indebtedness,  if  any,  which 
accrued  between  the  two  dates  above  mentioned,  as  it 
failed  to  pay,  and  interest  upon  such  interest  paid  by 
plaintiff  from  the  time  of  payment  to  the  date  of  final 
adjustment ;  also  with  such  sums  of  money,  if  any, 
as  were,  at  the  first  date  mentioned,  owing  to  the 
plaintiff  and  collected  by  the  defendant,  and  interest 
upon  such  sums  from  the  time  of  payment  to  the  de- 
fendant to  the  date  of  final  adjustment;  also  with  the 
sum  of  four  thousand  five  hundred  and  seven  dollars 
and  sixteen  cents,  and  interest  thereon  paid  by  plain- 
tiff to  the  defendant  under  the  judgment  of  the  court 
below,  with  interest  on  such  sum  to  the  date  of  final 
adjustment. 

3.  The  defendant  should  have  no  allowance  for  per- 
manent improvements  and  other  matters  to  which  our 
attention  has  been  called,  and  the  plaintiff  should  not 
be  allowed  for  the  use  of  the  church,  as  claimed,  be- 
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349  fore  or  siuce  the  first  decision  of  this  court  in  1871, 
nor  for  repairs  to  the  church  and  furniture  made  nec- 
essary by  the  ordinary  use  of  the  church,  nor  for 
sums  of  money  received  by  the  defendant  for  letting 
the  church  for  concerts,  etc.,  as  claimed. 

4.  For  the  use  of  the  church  the  defendant  should 
bear  all  the  ex]5eusts  of  the  insurance,  repairs,  taxes, 
and  for  maintaining  and  keeping  up  the  church  and 
services  therein. 

350  IV. — That  the  defendant  shall  have  an  equitable 
lien,  and  as  mortgagee,  upon  the  premises  described 
in  the  complaint,  and  in  the  judgment  for  the  amount 
which  shall  be  found  due  to  it  on  these  principles 
which  have  been  herein  established. 

V. — That  in  all  other  respects  the  said  judgment  be 
affirmed,  without  costs  to  either  party  against  the 
other,  in  the  Court  of  Appeals. 

Entered  June  28, 1878. 

351  


SUPElilOli   COURT    OF   THE    CITY   OF   NEW 
YOEK. 

At  Special  Term. — June      ,  1878. 
Hon.  John  Sedgwick,  Judge. 


The    Madison    Avenue    Baptist 
Church 
352  agah^^t  \  Ordei 

The  Baptist  Church  in  Olivek 
Street,  etc. 

The  remittitur  from  the  Court  of  Appeals  in  this 
action  having  been  filed  in  this  court,  on  the  15th  day 
of  June,  1878,  and  the  order  of  this  court  making  the 
same  the  judgment  of  this  court,  etc.,  having  been 
entered  on  the  28th  day  of  June,  1878. 


89        1st  Order  of  Reference, 

On  reading  and  filing  the  notice  of  motion  by  the  35T 
defendant  for  the  direction  of  this  court  for  the  ac- 
connting  and  for  a  reference,  &c.,  returnal)l9  on  the 
25th  day  of  June,  1878,  with  the  affidavit  of  William 
R.  Martin,  attorney  for  the  defendant,  and  on  the  pre- 
vious orders  of  reference  in  this  action  to  William  B. 
Wiuterton,  Esq.,  Keferee,  and  the  opinion  lierein  of 
the  Court  of  Appeals  on  the  part  of  the  defendant. 

And  on  reading  and  filing  the  affidavits  of  Addison 
Brown  and  George  W.  Abbe  on  the  part  of  the  plain- 
tiff, and  the  affidavit  of  William  R.  Martin  in  reply  on    354 
the  part  of  the  defendant. 

And  on  hearing  Mr.  William  R.  Martin,  of  counsel 
for  the  defendant,  for  the  motion,  and  Mr.  Addison 
Brown,  for  the  plaintiff,  in  opposition. 

And  the  court  having  delivered  its  writtoii  o})inion 
thereon,  and  directed  that  the  order  should  be  settled 
on  the  service  of  a  proposed  order  by  each  of  the  par- 
ties respectively, 

On  reading  and  filing  the  order  proposed  on  the 
part  of  the  plaintiff",  and  also  the  order  proposed  on  355 
the  part  of  the  defendant,  and  on  a  further  hearing  of 
Mr.  Martin,  of  counsel  for  the  defendant,  for  the  mo- 
tion, and  Mr.  Brown,  of  counsel  for  the  plaintiff,  in 
opposition,  and  each  of  said  parties  having  respect- 
ively moved  for  the  insertion,  in  the  order  of  the  court, 
of  all  the  terms  and  provisions  contained  in  the 
orders  proposed  by  them,  respectively,  it  is 

Ordered,  That  the  motions  last  mentioned  be  de- 
nied, in   respect  to   each  and  every  one  of  the  terms 
and  provisions   so   proposed,  and  requested  to  be  in-    ggg 
serted,  except  so  far  as  the  same   are  adopted  and  in- 
serted in  this  order. 

And  it  is  further  ordered, 

First.— 1\\At  it  be  referred  to  William  Mitchell, 
Esquire,  to  hear  and  take,  in  writing,  the  proofs  of  the 
parties  to  this  action  in  regard  to  the  claims  of  each, 
as  to  the  amounts  to  be  charged  and  credited  to  each 
upon  this  proceeding  for  the  redemption  by  the  plain- 
tiff of  the  premises  and  real  estate,  the  subject  matter 
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357  of  this  action,  and  which  were,  at  the  beginning  of 
the  action,  in  possession  of  the  defendant,  to  report 
to  this  court  such  proofs,  and  his  opinion  thereon  as 
to  the  amounts  due  to  or  by  tlie  said  parties,  togetlier 
with  an  accoiint  balanced  of  the  said  amounts  in  his 
opinion  due,  with  such  rates  of  interest  and  for  such 
times  as  he  shall  find  to  be  legal. 

Second. — That  the  judgment  heretofore  entered  in 
this  action  in  favor  of  the  plaintiff  against  the  defend- 
ant, on  the  27th  day  of  July,  1877,  for  the  sum  of  nine 
thousand  six  hundred  and  eighty-one  yVu  dollai's,  be 
marked  by  the  Clerk  of  this  court,  on  the  docket 
thereof,  "Reversed  by  Court  of  Appeals." 

Third.  — That  no  proceedings  be  taken  under  the 
paragraph  numbered  fourth  of  the  jadgment  of  this 
corut,  dated  August  3,  1875,  until  the  coming  in  and 
confirmation  of  the  Referee's  report  on  this  reference 
hereby  ordered,  or  the  further  order  of  this  court. 
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Entered  July  13,  1878. 

On  the  hearing  of  the  motion  and  settlement  of 
the  oi'der,  the  following  two  opinions  were  given  by 
Sedgwick,  J. : 


Madison  Ave.  Baptist  Church 

vs. 
Baptist  Chuech  in  Oliver  St. 


360 


Sedgwick,  J. — In  chancery,  the  extent  to  which, 
upon  reversal  or  modification,  a  cause  might  be 
opened  for  new  evidence,  or  the  former  evidence 
in  it  should  stand,  depended  upon  the  particular 
directions  given  by  the  appellate  triljunal.  This 
was  certainly  so  in  the  appeal  to  the  Chancellor, 
and  if  the  Court  of  Errors  had  like  power, 
their  particular  directions  were  to  be  followed  (2  Hoff- 
man's Ch.  Pr.,  2  Vol.,  chap.  24).  Without  attempting 
to  describe  the  power  of  the  Court  of  Appeals  in  an 
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equity  action  I  cannot  infer  from  the  judgment  they  3(5^ 
ordered,  that  it  was  their  intention  that  the  evidence 
ah-eady  taken  should  stand.  The  facts  were  put  in 
evidence  under  certain  directions  as  to  the  principles 
of  the  accounting,  which  the  Court  of  Appeals  has  held 
were  not  correct.  It  would  be  unjust,  in  the  absence 
of  particular  directions  to  require  that  all  the  evidence 
should  stand,  and  to  make  discrimination  between  the 
different  parts  of  the  evidence  is  impossible. 

The  order  of  reference  should,  therefore,  provide  for 
a  new  accounting,  as  to  the  sums  with  which  the  par-  3(52 
ties  are  to  be  charged  and  credited,  in  the  proceeding 
for  the  plaintiff's  redemption  of  the  jsroperty.  The 
usual  ]iractice  in  bringing  the  case  on  for  hearing 
before  the  Eeferee  must  be  observed. 

The  order  may  further  provide  for  the  entry  asked 
for  by  the  notice  of  motion,  in  respect  of  the  judg- 
ment against  defendant  for  $d,bS/. 


(Endorsed)— Filed  June  28,  1878. 


Madison  Ave.  Baptist  Church 

vs. 
Oliver  Street  Baptist  CnuurH. 


Opinion  of 

Sedgwick,  ./. 
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As  few  directions  as  possible  should  bo  given  to 
the  Referee.  He  will  follow-  the  practice  in  such 
cases,  and  that  will  best  protect  the.  rights  of  the  364 
parties.  Indeed,  it  seems  to  me  tliat  the  best  course 
would  have  been  to  refer  to  hear  and  determine  all 
the  issues  that  have  not  been  passed  upon  by  affirm- 
ance by  the  Court  of  Appeals,  for  it  would  seem  that 
there  must  l)e  at  some  point  a  trial  in  the  technical 
and  substantial  meaning  of  the  Code,  as  to  the  re- 
maining undetermined  issues. 

If  a  reference  of  the  present  kind   is  had,  it  would 
seem  to  me  to  be  the  regular  course  to  order  it,  after 


9-e//- 


2d  Order  of  Beference.        92 

365  the  action  had  been  uoticed  for  trial  at  Special  Term 
and  the«  heard.  But  I  do  not  pass  upon  these  mat- 
ters, as  thcj'  have  not  been  presented. 


367 


While  the  in'oceedings  before  the  Eeferee  under  the 
foregoing  order  were  pending,  the  following  order  was 
made : 

At  a  Special  Term  of  the  Superior  Court 
of   the  City  of   New   York,   held  at  the 
Court  House  in   said  City,  on   the  IGth 
366  day  of  October,  1878. 

Present— Hon.  J.  J.  Fkeedman,  J. 


The    Madison    Avenue    Baptist 
Chukch 

agst. 

The  Baptist  Chuhch  in  Olivek| 

Street,  etc. 


This  cause  having  ccme  on  in  its  regular  order  on 
the  calendar  at  a  Special  Term  of  this  Court,  without 
a  jury,  for  October,  1878,  on  a  notice  of  trial  by  the 
plaintiff  and  also  by  the  defendant,  and  having  been, 
on  the  first  day  of  the  Term,  regularly  called  in  its 
order  for  ti'ial,  and  the  defendant  having  answered 
ready,  and  the  plaintiff  not  being  ready,  and  having 
moved  to  postpone  the  trial  and  to  strike  the  cause 
from  the  calendar. 
368  On  reading,  on  the  part  of  the  defendant,  in  oppo- 
sition to  such  motion,  the  remittitur  of  the  Court  of 
Appeals  duly  filed,  and  the  order  made  and  entered 
thereon  on  the  28th  June,  1878,  and  the  order  of 
reference  herein  to  Hon.  William  Mitchell,  made  and 
duly  entered  herein  on  the  13th  day  of  July,  1878,  to- 
gether with  the  papers  in  the  said  orders  recited  ;  and 
the  defendant  having  moved  that  the  action  be  re- 
ferred to  hear  and  determine  the  same;  and  the 
respective  motious  having  been  submitted  to  the 
court,  and  the  court  having  afterwards,   and   on  the 
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lltli  day  of  October,  1878,  filed  its  decision  granting    yG9 
tbe  defendant's  motion  for  a  reference. 

And  the  plaintiff  having  obtnined  an  order  to  show 
cause,  dated  12tli  October,  1878,  and  returnable  on 
the  16th  October,  1878,  vfhy  its  said  motion  to  strike 
this  came  from  the  calendar  should  not  be  reheard, 
&c. 

On  reading  and  filing  the  said  order  to  show  cause, 
and  the  aiSdavit  of  Addison  Brown,  on  which  it  was 
pranted,  and  the  affidavit  of  William  E.  Martin  on 
the  part  of  the  defendant,  in  opposition  thereto.  37O 

On  hearing  Mr.  Addison  Brown  for  the  plaintifif, 
and  Mr.  William  K.  Martin  for  the  defendant,  and  on 
motion  of  the  defendant,  it  is 

Ordered  : 

First.— That  the  first  clause  of  the  order  aforesaid 
made  and  entered  on  the  13th  day  of  July,  1878,  by 
which  it  was  referred  to  the  Hon.  William  Mitchell 
to  hear  and  take  proof,  &c.,  be  superseded  by  this 
order.  071 

Second.— T]mt  all  the  issues  in  this  action  be  re- 
ferred to  said  Hon.  William  Mitchell  to  hear  and 
determine  the  same. 

(Endorsed)— Filed  21st  October,  1878. 


\ 

The    Madison    Avenue  Babtist 

Church 

agsf. 

The  Baptist  Church  in  Oliver  \ 

Street.  | 

1 
/ 

Freedman,  '/. — The  oi-der  of  reference  made  at  the 
June  Term  of  this  court  should  have  directed  a  deter- 
mination of  the  state  of  the  accounts,  and  not  merely 
the  taking  of  proofs.     Beside  that,  it  may  be  argued 
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373  hereafter  that  it  was  made  before  trial.  The  case  has 
now  been  called  for  trial  in  its  regular  order  upon  the 
calendar,  and  the  plaintift'  claims,  that  outside  of  the 
accounting  there  are  other  issues  which  must  be  dis- 
posed of  by  a  regular  trial.  But  it  is  not  ready  to 
proceed  with  the  trial.  Under  these  circumstances 
it  seems  to  me  that  the  first  named  order  of  reference 
should  be  superseded  by  a  general  reference  to  the 
same  Referee  to  hear  and  determine  all  the  issues. 
Under  the  general  power  thus  delegated,  the  Eeferee 

374  will  be  at  liberty  to  determine  for  himself,  after  argu- 
ment and  deliberation,  what,  in  the  i^resent  state  of 
the  controversy,  the  issues  are  as  to  which  evidence 
may  still  be  given. 

Ordered  accordingly. 


NEW  TOEK  SUPERIOR  COURT. 


The  Madison    Avenue   Baptist 
^'^^       Church 


agaivsl      '  \  Report  of  Referee. 

The  Baptist  Church  in  Oliver! 
Street,  &c. 


To   the   Justices  of  the  Superior  Court   of    thte    City  of 
New  Yorl-  : 

In  pursuance  of  an  order  entered  in  the  above  ac- 
376  tion  on  the  16th  day  of  October,  1878,  by  which, 
among  other  things,  it  was  ordered  that  all  the  issues 
in  said  action  be  referred  to  me  to  hear  and  determine 
the  same,  I,  William  Mitchell,  the  Referee,  named 
in  said  order,  do  respectfully  report  as  follows  : 

Having  taken  the  oath  as  Referee  reqiiired  by  law, 
and  being  attended  by  the  counsel  for  both  parties,  I 
have  heard  and  examined  the  witnesses  and  evidence 
by  them,  respectively  ;  and  I  do  find 
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First,  the  Followino  Matters  of  Fact  :  gy^ 

1st.  This  action  was  heard  at  a  Special  Term  of 
said  court,  for  the  trial  of  causes  without  a  jury  (a  jury 
trial  having  been  waived),  held  at  the  ('ourt  House,  in 
the  City  of  New  York,  before  the  Honorable  John 
Sedgwick,  a  justice  of  said  conrt,  in  and  for  the  month 
of  March,  187'i,  who  having  duly  considered  the  same, 
did  find  certain  conclusions  of  fact,  nnmbered  from 
1  to  4Ji  inclusive,  and  certain  conclusions  of  law,  and 
did  direct  therein  what  judgment  should  be  entered  gjg 
therein,  according  as  the  Referee  (to  whom  it  was 
then  referred  to  take  an  account  between  the  parties) 
should  find  in  favor  of  the  plaintiff  or  in  favor  of  the 
defendant ;  and  he  did  tlieveby  reserve  the  question 
of  costs  until  the  entering  of  final  judgment  in  that 
action  ;  that  said  findings,  both  of  fact  and  of  law,  and 
such  directions  as  to  judgment,  were  duly  filed  in  this 
court,  and  afterwards,  on  final  judgment  in  this  action, 
became  and  were  made  part  of  the  judgment  roll 
therein.  That  said  final  judgment  was  afterwards  re-  gy^ 
versed  in  part  and  affirmed  in  part  by  the  Court  of 
Appeals,  and  the  judgment  of  the  said  Court  of  Ap- 
peals, as  shown  by  the  remittitur  of  said  court,  was 
thereafter  made  the  final  judgment  of  this  court. 


2d.  I  find  an  matter  of  la  iv  that  the  said  forty-four 
findings  of  fact  remain  in  full  force  and  effect,  and  as 
I  am  to  hear  and  decide  all  the  issues  therein, 

3d.  I  find  as  matters  of  fact,  and  as  true  (from  that 
evidence)  all  the  said  forty-four  findings  of  fact,  which 
I  repeat  as  my  further  findings  of  fact,  and  which  are 
substantially  as  follows,  the  numbering  being  as  in  the 
original  findings  by  Judge  Sedgwick,  and  the  times 
mentioned,  those  mentioned  in  the  said  original,  and 
the  present  time  there  mentioned  being  the  present 
time  mentioned  in  said  original;  the  "  I,"  therein  men- 
tioned, being  said  judge. 
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381  Findings  of  Fact  by  Sedgwick,  J. 

First. — That  the  Madison  Avenue  Baptist  Church, 
aud  the  Baptist  Church  in  Ohver  street,  at  the  times 
herein  mentioned  were  respectively  )  eligious  societies, 
duly  incorporated,  aud  existing  under  the  laws^of  the 
State  of  New  York  relating  to  the  incorporation  of 
religions  societies. 

Scmml — Tliat  on  and  prior  to  the  31st  day  of  July. 

382  18G2,  the  plaintiff  was  seized  m  fee,  and  was  in  posses- 
sion of  the  real  estate  aud  church  property  described 
iu  the  complaint. 

Third. — That  plaintiff  coutinued  to  be  seized  in  fee, 
and  in  possession  of  said  real  estate,  down  to  the  21st 
of  October,  1862. 
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Fourth. — That  plaintiff  has  continued  to  be  seized 
iu  fee  of  said  real  estate  down  to  the  present  time. 

Fifth.— That  on  the  31st  of  July,  1862,  plaintiff  had, 
owing  to  the  derangement  of  business  and  the  finances 
of  the  country,  by  the  war  then  existing,  failed  to 
realize  from  subscriptions  and  from  the  sale  of  pews 
iu  the  church  etlifice  what  it  had  anticipated  aud  what 
had  been  subscribed  and  promised,  and  had  therefore 
become  unable  to  pay  at  that  time  its  liabilities  or 
meet  the  current  expenses  of  its  church. 

384  Sixth. — That  in  a  short  time  the  debts  owed  by 
plaiuliff'  would  have  turned  into  judgments,  under 
which  its  real  estate  would  have  been  sold. 

Seventh. — That  ou  the  31st  day  of  July,  1862,  de- 
fendant was,  and  for  a  long  time  prior  thereto  had 
been,  holding  religious  services  according  to  the  faith 
and  usage  of  the  Baptist  Church,  in  the  church  edifice 
situate  on  j^remises  in  Oliver  street,  in  the  City  of 
New  York,  of  wliich   premises  situate  in  Oliver  street, 
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together  witli  the  church  edifice  erected  thereon,  de- 
fendant was  then,  aud  for  a  long  time  prior  thereto 
had  been,  seized  in  fee  simple  absolute,  and  continued 
to  be  so  seized  until  the  sale  thereof,  as  hereafter 
found. 

• 

EiijliUi. — That  on  said  31st  day  of  July,  defendant 
was,  anel  for  a  long  time  prior  thereto  had  been,  seized 
in  fee  simple  absolute  of  certain  olher  real  estate. 

Ninth. — TJjat  by  reason  of  the  cliange  in  the  charac- 
tei-  of  the  residents  in  the  vicinity  of  Oliver  street, 
aud  of  tlie  purposes  for  which  the  buildings  there 
erected  were  used,  owing  to  the  development  and  im- 
provement of  the  upper  portions  of  the  City,  which 
caused  the  tide  of  population  to  set  towaixls  those 
upper  portions,  carrying  with  it  the  most  of  those 
professing  the  Baptist  faith  who  formerly  resided  jn 
the  neighborhood  of  Oliver  street,  the  attendance  at 
the  Oliver  Street  Church  gradually-  diminished,  and 
its  receipts  fell  ofif  until  finally  it  became  advisable 
to  change  the  location  of  the  church  to  some  point  up 
town. 

7'e;(M.— That  prior  to  the  25th  day  of  August,  1802, 
a  Committee  of  Conference  had  been  appointed  by 
the  two  churches  in  their  ecclesiastical  relations,  in 
reference  to  a  proposed  iinion  of  the  two  churches  ; 
the  committees  met  jointly,  tind  jointly  recommended 
to  the  two  churches  a  union,  in  a  report  dated  August 
25th,  1862,  with  accompanying  preamble  and  resolu- 
tious,  to  wit : 

WlaTws,  Tlie  Oliver  Street  Baptist  Church  aud  the 
Madison  Avenue  Baptist  Church  are  desirous  of  effect- 
ing a  union  of  their  respective  bodies  on  equal  basis  : 
and  whereas  the  corporation  of  the  Oliver  Street  Bap- 
tist Church  iiolds  certain  reversionary  interests  which 
rendered  expedient  the  continuance  of  its  corporate 
powers : 

I'henforc,  Resolved,  That  for  the  purpose  of  forming 
such  union,  the  following  plan  be  adopted,  in  the  fol- 
lowing order,  provided  both  churches  concur  therein  : 

13 
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389  First. — That  the  Madison  Avenue  Baptist  Church 
shall,  by  some  proper  conveyance,  transfer  all  its  real 
and  personal  property  to  the  corporation  of  the  Oliver 
Street  Baptist  Church,  and  its  corporate  powers  shall 
then  cease,  and  shall  then  make  out  a  list  of  its  mem- 
bers, duly  certified  by  its  clerk,  for  the  purpose  of  the 
union  of  its  members  with  the  Oliver  Street  Baptist 
Church,  ou  jiresentation  of  which  to  the  Oliver  Street 
Baptist  Church,  they  shall  become  members  of  that 
church,  and  thereupon  the  regular  services  of  the 
church  be  held  in  the  house  of  worship  now  owned  by 
the  Madison  Avenue  Baptist  Church. 
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Second. — The  Trustees  of  the  Oliver  Street  Baptist 
Church  shall  then  resign,  and  an  election  of  nine 
Trustees  shall  be  ordered ;  the  resignation  of  the 
pi'esent  Trustees  to  take  effect  when  the  nine  Trustees 
shall  have  been  elected  in  their  place.    ' 

Third. — That  the  Oliver  Street  Baptist  Church 
shall  then  take  the  necessary  steps  to  cause  its  corpo- 
rate name  to  be  changed  to  that  of  the  Madison  Ave- 
nue Baptist  Church. 

Fourth. — That  the  real  and  personal  jiropeity  now 
owned  by  the  Madison  Avenue  Ba])tist  Church,  and 
that  owned  by  the  Oliver  Street  Baptist  Church, 
shall,  u]Jon  the  transfer  by  the  Madison  Avenue  Bap- 
tist Church  of  its  property  to  the  Oliver  Street  Bap- 
tist Church,  become  liable  for  the  indebtedness  of 
both  said  churches. 


Fifth. — As  soon  as  practicable  after  the  election  of 
the  niue  Trustees  they  shall  order  a  public  sale  of  the 
392  V^^^'^  ^^  their  present  assessed  values,  and  upon  the 
same  terms  and  conditions  as  provided  by  the  form 
of  deed  formerly  adopted  by  the  Madison  Avenue 
Baptist  Church,  prior  to  which  sale,  however,  the 
present  owners  of  pews  in  the  edifice  corner  of  Thirty- 
first  street  and  Madison  avenue  (with  no  more  than 
five  exceptions)  shall  have  waived  their  claims  to  any 
particular  pew. 

At  which  sale  the  owners  of  the  pews  heretofore 
sold  by  the  Madison  Avenue  Baptist  Church,  amount- 
ing to  $81,000,  shall  each  haye  the  right  to  purchase  a 
pew,  or  pews,  of  equal  amount  to  that  surrendered, 
without  further  payment  than  the  amount  of  premium 
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which  may  be  bid  for  the  choice,  and  who  shall  re-    393 
ceive  a  deed   for  the   same  similar  to  that   heretofore 

g'ven ;  also,  at  which  sale  the  present  members  of  the 
liver  Street  Baptist  Church  congregation,  under  the 
direction  of  a  committee  to  be  appointed  by  the  Oliver 
Street  Baptist  Church,  shall  have  the  right  to  pur- 
chase pews  in  the  said  edifice  amounting  in  the  aggre- 
gate to  a  sum  not  over  $31,000,  without  a.nj  payment 
(or  a  nominal  one),  except  the  premium  that  may  be 
bid  for  the  choice  of  pews  ;  and  such  purchasers  shall 
receive  from  the  Madisou  Avemie  Baptist  Church, 
when  the  name  shall  have  been  changed,  deeds  for 
the  same  similar  to  those  heretofore  given.  394 

Eleventh.— Tlhiii  at  a  meeting  of  the  plaintiff's 
church  and  congregation,  upon  the  29th  day  of  Sep- 
tember, 186'2,  called  on  one  day's  notice,  and  attended 
by  only  a  minoritj^  of  the  corporators,  resolutions 
were  passed  by  a  majority  of  the  persons  present,  as 
follows  : 

"  Resolvpil,  That  our  Trustees  be,  aud  are  hereby, 
authorized  and  difectod  to  petition  to  the  Supreme  ,-^^^ 
Court,  in  accordance  with  the  statute  in  such  cases 
made  and  provided,  and  to  obtain  therefrom  an  order 
to  convey  the  property  of  the  Madison  Avenue  Bap- 
tist Church,  of  the  City  of  New  York,  to  the  Oliver 
Street  Baptist  Church,  in  consideration  of  the  said 
Oliver  Street  Baptist  Church  assuming  the  entire  lia- 
bilities, and  all  other  considerations,  agreeable  to  the 
agreement  entered  into  between  said  churches,  and 
herewith  presented. 

Second. — Resolved,  That,  on  obtaining  the  aforesaid 
order,  our  Trustees  be  directed,  and  are  hereby  author- 
ized, to  make  and  execute  a  deed  of  oiir  church  prop-  39G 
erty,  corner  Thirty-tirst  street  and  Madison  avenue,  to 
convey  the  same  to  the  Oliver  Street  Baptist  Church, 
and  to  do  what  other  acts  may  be  necessary  to  make 
a  legal  transfer  of  our  church  property  to  the  said 
church." 

Twelfth.— That,  on  September  29th,  1862,  at  a  meet- 
ing of  defendant's  church,  the  said  plan  was  adopted; 
and  the  defendant's  Trustees,  at  a  meeting  on  the  Gth 
day  of  October,  1862,  adopted  the  same  plan,  pro- 
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397    vided  the  sum  of  $15,000  was  liist  raised  by  subscrip- 
tion to  pay  tbe  floating  debts  of  the  two  cliurches. 

ThirUrnfh.—Tha.t,  ou  the  1st  of  October,  18G2,  at  a 
meetiog  of  the  Trustees  of  tlie  Madison  Avenue  Bap- 
tist Cliurch,  duly  called  iind  convened,  the  following 
resolutions  were  passed,  a  majority  of  all  the  Trustees 
voting  in  their  favor,  to  wit : 
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Motion  was  made  that  the  President  and  Secretary  be 
and  are  hereby  authorized  to  petition  the  Supreme 
Court  for  permission  to  convey  our  chuich  property 
to  the  Oliver  Street  Baptist  Church,  in  consideration 
of  the  Oliver  Street  Baptist  Church  assuming  the  en- 
tire liabilities,  and  all  other  considerations,  agreeable 
to  the  plan  adopted  bjf  botli  churches,  and  herewith 
presented. 

0)1  motion,  Mr.  Milbank  w-as  added  to  the  number 
to  make  application. 

It  was  then  voted  that  the  President  of  the  Board 
alone  be  authorized  to  make  the  application. 

Voted  to  adopt  the  resolution  as  amended. 

It  was  tlien  resolved,  that  the  President  and  Sec- 
retary of  this  Board  be  and  are  hereby  authorized  to 
sign  a  deed  conveying  our  churcli  pro))erty  to  the 
Oliver  (Street  Baptist  Church  for  the  consideration  ex- 
pressed in  the  agreement  adopted  by  both  churches, 
and  do  whatever  is  necessary  to  make  the  conveyance 
perfect  to  said  church  (when  tliey  shall  liave  assumed 
the  entire  lialiilities,  and  all  other  considerations, 
agreeable  to  the  instructions  of  the  society,  passed 
September  29th>. 

Fourteenth. — That  the  President  and  Secretary  of 
AQQ  the  Board  of  Trustees  of  the  plaintiff  did,  on  behalf 
of  that  corporation,  and  in  pursuance  of  the  resolu- 
tion mentioned  in  the  above  thirteenth  finding,  on  or 
about  the  17th  day  of  Octolier,  1862,  present  the  pe- 
tition set  forth  in  the  answer,  to  the  New  York 
Supreme  Court,  and  that  the  same  was  accompanied 
by  the  resolution,  consent  of  pew-owners  and  consent 
of  the  pew-holders  set  forth  in  the  answer ;  which 
consents  were  signed  by  a  part  only  of  such  holders 
and  owners  ;  that  the  only  persons  who  saw  the  peti- 
tion, or  knew    its   contents    before    the   orders   made 
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thereon,  were  the  President  and  ISecretary  of  plaintiff,    401 
and  the  attorney  who  drew  it. 

Flffeenih. — That  upon  said  petition  the  order  set 
forth  in  the  answer  was  made  by  the  Supreme  Court 
on  the  17tli  day  of  October,  1862. 

Sixteenth. — That  the  President  and  Secretary  of  the 
Board  of  Trustees  of  the  plaintiflf  did,  in  behalf  of 
that  corporation,  and  in  pursuance  of  tlie  resohitiou 
mentioned  in  the  thirteenth  tindiug,  on  the  20th  day 
of  October,  1862,  present  to  the  New  York  Supreme 
Court  their  supplemental  petition,  set  forth  in  the 
answer. 

Scveiitreiifli. — That  upon  said  petition  the  said  Su- 
preme Court,  on  the  20th  day  of  October,  ]S6"2,  made 
the  order  set  fi^rth  in  the  answer,  amending  the  pre- 
vious order  of  October  17th,  18G2. 

Eighteeutli. — That  the  plaintiff,  in  pursuance  of  such 
orders,  executed  its  deed,  bearing  date  21st  day  of  403 
October,  1862,  purporting,  in  consideration  of  the  sum 
of  five  dollais,  aud  in  pursuance  of  and  to  carry  out 
said  plan,  to  grant,  bargain,  sell,  and  convey  to  the 
defendant  the  real  property  in  the  complaint  de- 
scribed, and  such  deed  was  delivered  on  that  date. 

Nineteenth, — That  plaintiff's  President  and  Secre- 
tary, acting  under  the  resolution  specified  in  the  thir- 
teenth finding  of  fact,  required,  as  a  condition  pre- 
cedent to  the  delivery  of  said  deed,  that  defendant  404; 
should,  by  some  instrument  executed  by  it  aud  de- 
livered to  the  plaintiff,  assume  and  agree  to  pay  all 
the  debts  and  liabilities  of  the  plaintiff',  and  to  per- 
form all  the  terms  upon  which  the  union  between  the 
two  chuiches  was  to  be  perfected,  according  to  the 
plan  mentioned  in  above  tenth  finding. 

Tivniieth. — That  defendant,  pursuant  to  such  re- 
quirement, executed  au  instrument,  of  which  the  fol- 
lowing is  a  copy  : 
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405  This  Agreement,  made-  the  18tli  day  of  October, 
18fi2,  between  the  Baptist  Church  in  Oliver  Street,  of 
the  first  part,  and  the  Madison  Aveuue  Bajjtist 
Church,  of  the  City  of  New  York,  of  tlie  second  part. 
Whereas,  an  arrangement  has  been  made  between  the 
parties  hereto  for  uniting  said  two  churches  into  one 
church.  And,  whereas,  by  tlie  terms  of  said  ai-- 
rangement,  among  other  things  to  be  done  by 
the  parties  respectively,  the  Madison  Avenue  Ba))- 
tist  Church  are  to  convey  to  the  Baptist  Church 
in  Oliver  street  their  propertj-  situated  on  the  south- 
easterly  corner  of  Madison    avenue   and  Thirty-first 

406  street,  in  the  City  of  New  York ;  and  the  Baptist 
Church  in  Oliver  street  are  to  assume  and  pay  all  the 
debts  and  liabilities  of  the  Madison  Avenue  Baptist 
Church.  And  whereas,  a  deed  of  said  property  has 
been  executed  l)y  the  party  of  the  second  part  to  the 
party  of  the  first  part  :  Now,  therefore,  this  agreement,, 
witnesseth,  that  the  party  of  the  first  part,  in  considera- 
tion of  such  conveyance,  and  in  pursuance  of  the  terms 
of  said  arrangement,  made  for  the  union  of  the  said 
Madison  Avenue  Baptist  Church  with  the  Baptist 
Church  in  Oliver  street,  and  one  dollar  to  them  in 
band  paid  by  said  party  of  the  second  part,  before  the 

Ai\Tj  ensealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  have  agreed  to  as- 
sume and  pay,  and  they  do  liereb}'  assume  and  agree 
to  pay  all  the  debts  and  liabilities  of  the  said  Madi- 
son Avenue  Baptist  Church,  and  to  perform  all  the 
terms  upon  which  said  union  was  to  be  perfected. 

In  witness  whereof,  the  party  of  the  first  part  have 
caused  their  corporate  seal  to  be  hereto  affixed,  and 
these  presents  to  be  signed  by  the  President  and 
Secretary  of  their  Board  of  Tj^istees. 

A.  Decker,     [l.  s.] 
Prcfif  -pi'o  tem. 
408   J.  M.  Shaw, 

Secretary. 

Twenty-first. — That  said  instrument  was  executed 
pursuant  to  and  under  the  authority  of  a  resolution 
duly  passed  at  a  meeting  of  the  Trustees  of  defendant, 
duly  called  and  convened,  a  majority  of  all  the  Trustees 
voting  in  its  favor. 

Twenty -second. — That  said  instrument,  mentioned  in 
above  twentieth  finding,  was  delivered  by  defendant 
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to  plaintiff  simultaneously  witli  the  delivery  by  plain-    409 
tiff  to    defendant   of    the    deed    mentioned   in    above 
eighteenth  finding. 

Tu'eiiiij-tlnrd. — That  upon  the  delivery  of  said  deed, 
the  defendant,  upon  and  with  the  consent  of  the  plain- 
tiff, entered  njjou  and  took  possession  of  the  real 
estate  and  chureh  property  described  in  the  complaint 
herein,  and  has  ever  since  remained  in  the  possession 
thereof ;  that  the  consent  I  find  to  have  existed  was 
not  other  than  snch  as  was  contained  in  the  resolu-  410 
tions  of  plaintiff"s  Trustees,  or  congregation,  men- 
tioned in  these  fiudings  of  facts,  and  in  the  convey- 
ance mentioned  in  the  eighteenth  finding  of  fact,  oris 
to  be  inferred  from  them  and  the  conduct  and  acts  of 
the  plaintiff  in  evidence. 

Tweidij-fonrth. — That  shortly  after  the  defendant 
took  possession  of  the  jjlaintiff's  property,  as  stated 
in  the  twenly-tliird  finding,  as  above  set  fortli,  the  de- 
fendant did,  under  and  pursuant  to  orders  of  the  Su-  411 
prenie  Court,  duly  made,  sell  its  said  lots  of  ground 
and  church  edifice  thereon,  in  Oliver  street,  and  also 
its  other  j)roperty,  hereinbefore  mentioned. 

Twenty-fifth.— Hhni  pjior  to  the  31st  day  of  July, 
A.  D.  1862,  plaintiff  had  duly  issued  a  series  of  bonds 
of  $500  each,  bearing  date  May  1st,  1861,  secured  by  a 
mortgage  to  Colgate,  Darling  and  Martin,  as  Trustees, 
upon  the  premises  mentioned  in  the  com]ilaint. 
Thirty-six  of  these  bonds  only  wei'e  issued.  412 

T  went  ij -sixth. — The  plaintiff  also  duly  issued, 
during  the  building  of  the  church  edifice,  and  prior  to 
July  Blst,  1862,  certain  obligations  to  procure  aid  in 
building  the  same,  known  as  scrip,  or  church  notes, 
some  of  which  were  payable  in  money  or  notes,  and 
others  in  pews  only. 

Tireiity-.sever)th.- -Thai  prior  to  the  delivery  of  the 
deed,  as  mentioned  in  above  eighteenth  finding,  it  was 
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41^  understood  by  and  between  jilaiutift's  officers  and 
Trustees,  and  defendant's  officers  and  Trustees,  for  the 
purpose  of  securing  tlie  i)ecuniary  prosperity  of  the 
organization  intended  to  be  made  under  the  plan  of 
union,  that  the  floating  indebtedness  of  both'^churches 
shouUl  be  paid  ofif  by  vohuitarj'  subscriptions, to  be  ob- 
tained by  each  church  from  its  membei'S  and  such 
other  persons  as  they  coidd  procure  to  subscribe. 

Tiniihj-eiijldli. — That    pursuant   to     tlie    agreement 
4J4    mentioned  in  the  last  above  finding,  both  plaintiff  and 
defendant    procured    subscriptions,    to  be    applied  to 
pay  off  the  floating  indebtedness  of  both  churches. 

Tm;iifi/-iiiiitli. — That  the  subscribers  who  subscribed 
for  that  purpose,  both  those  procured  by  plaintiff'  and 
those  procured  by  defendant,  so  subscribed  with  the 
view  and  sole  purpose  of  enabling  the  plan  of  union 
referred  to  in  above  tenth  finding  to  be  consummated 
and  to  carry  it  into  effect. 


415 


416 


T/iirtiet/i. — That  the  amount  of  subscriptions  procur- 
ed by  plaintiff,  as  in  above  twenty-eighth  finding  men- 
tioned, the  sum  of  14,100,  was  paid  to  and  received  by 
defendant. 

TInrty-firfit. — That  this  sum  of  $4,100  was  paid  i)artly 
in  cash,  and  partly  by  the  surrender  and  delivery  to 
defendant  of  sundry  of  the  lionds  mentioned  and  re- 
ferred to  in  above  twenty-fifth  finding. 

Thirty-Second. — That  on  or  about  the  1st  day  of  Au- 
gust, 1859,  plaintiff  duly  made  and  executed  under  its 
corporate  seal,  and  the  hands  of  its  President  and 
Secretary  of  its  Board  of  Trustees,  and  delivered  to 
Jacob  Vanderpoel,  its  bond,  dated  August  1st,  1859, 
in  the  penal  sum  of  $25,000,  with  a  condition  there- 
under written  in  substance,  that  if  the  obligor  in  the 
said  bond,  or  its  successors,  should  pay,  or  cause  to 
be  i^aid,  to  Jacob  Vanderpoel,  or  his  assigns,  the  sum 
of  $12,500,  on   the   first   day  of  February,  1«64,  with 
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interest  thereon  on  the  first  of  February  of  each  year,  417 
then  the  said  boud  to  be  void,  otherwise  to  be  nnd  re- 
main in  force  ;  whicli  said  bond  contained  an  agree- 
ment that  in  case  there  sliould  be  any  default  in  the 
payment  of  iuterest  on  any  day  on  whicli  the  same 
was  payable,  aud  should  the  same  remain  in  arrear 
and  unpaid  for  thirty  daj's,  then  after  the  lapse  of  said 
thirty  days,  the  said  principal  sum  of  S12,500,  with  all 
arrearage  of  iuterest  tliereon,  should  become  and  be 
due  aud  payable  at  the  option  of  said  Vanderpoel,  or 
his  assigns,  immediately  thereafter,  anything  before  418 
contained  in  said  boud  to  the  contrary  thereof  notwith- 
standing. And  the  said  ]ilaintift',  to  secure  the  pay- 
ment of  the  principal  and  interest  mentioned  in  the 
condition  of  said  boud,  accordiug  to  the  terms  and 
conditions  of  said  boud,  did  at  the  same  time  execute 
under  its  cor[)orate  seal  aud  the  liands  of  the  President 
aud  Secretary  of  its  Board  of  Trustees,  and  deliver  to 
said  Jacob  Vanderpoel,  a  mortgage,  bearing  even  date 
with  the  said  bond,  and  conditioned  for  the  payment 
of  the  said  sum  of  $12,500,  with  the  iuterest  thereon,  j^lg 
accordiug  to  the  conditiou  of  said  bond,  and  containing 
the  same  clause  as  to  default  being  made  in  the  pay- 
ment of  interest,  ou  any  day  whereon  the  same  was 
made  payable,  and  the  same  remaining  unpaid  and  in 
arrear  for  30  days,  as  is  contained  in  said  bond,  by 
whicli  said  mortgage  the  mortgagor  mortgaged  unto 
said  Vanderpoel  aud  his  assigus,  in  fee.,  the  lauds  and 
real  estate  described  in  the  complaint ;  which  mort- 
gage was  duly  acknowledged,  and  was  afterwards 
recorded  as  a  mortgage,  in  the  ofiice  of  the  Register  of  ^20 
the  City  and  County  of  New  York,  in  Liber  591  of 
Mortgjiges,  at  page  856,  on  the  lOtli  day  of  August, 
1859,  at        o'clock. 

Thiiiij-ihii-d. — That  defendant,  on  the  2nd  of  May, 
1863,  purchiised  the  bond  and  mortgage  for  $12,500, 
made  by  plaintiff  to  Jacob  Vanderpoel,  which  is  men- 
tioned in  last  above  fiuding,  and  received  an  assign- 
ment thereof,  aud  paid  for  said  bond  and  mortgage  at 

14: 
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i2l  the  date  of  sucli  assigiimeut  the  consideration  in  said 
assignment  mentioned. 

T/iirl/j-J'nuiih.  — That  pLiiutiff  made  -default  in  tlie 
payment  of  tiie  interest  on  tlie  principal  si\m  secured 
by  said  bond  and  mortgage,  in  last  above  finding  men- 
tioned, which  fell  due  August  1st,  18GIJ,  and  lias  ever 
since  remained  in  default  in  such  payment ;  and  on  the 
1st  day  of  Sei)tember,1863,  the  principal  sum  secured 
by  said    bond     and    mortgage,  and  all    arrearage    of 

422  interest  thereon,  became  and  was  wholly  due. 

Tliirt!/-/i/fli.—Tha.t  on  the  iirst  day  of  August,  1859, 
plaintiff  duly  made  and  executed,  under  its  corporate 
seal  and  the  hands  of  the  President  and  Secretary  of 
its  Board  of  Trustees,  and  delivered  to  Jacob  Vander- 
poel,  its  bond,  dated  August  1st,  1859,  in  the  penal 
sum  of  |G0,000,  with  a  condition  theieunder  written, 
in  substance,  that  if  the  obligor  in  the  said  bond,  or  its 
successors,  should  pay,  or  cause  to  be  paid,  to  Jacob 

423  Vauderpoel,  or  his  assigns,  the  sum  of  $30,000,  on  the 
last  day  of  February,  1864,  with  interest  thereon  on 
the  1st  of  August  and  1st  of  February  of  each  year, 
then  the  said  bond  to  be  void ;  otherwise  to  be  and 
remain  in  force  ;  which  said  bond  contained  an  agree- 
ment that  in  case  there  should  be  any  default  in  the 
payment  of  interest  on  any  day  on  which  the  same 
was  payable,  and  should  the  same  remain  in  arrear 
and  unpaid  for  thirty  daj'S,  then  after  the  lapse  of  said 
thirty  days,  the  said  principal  sum  of  $30,000,  with  all 

424  arrearage  of  interest  thereon,  should,  at  the  option  of 
said  Vanderpoel,  or  his  assigns,  become  and  be  due 
and  payable  immediately  thereafter,  anything  before 
contained  in  said  bond  to  the  contrary  thereof  not- 
withstanding. 

And  the  said  plaintiff,  to  secure  the  payment  of  the 
principal  and  interest  mentioned  in  the  condition  of 
said  bond,  according  to  the  terms  and  conditions  of 
said  bond,  did,  at  the  same  time,  execute,  under  its 
corporate  seal  and  the  hands  of  the  President  and 
Secretary  of  its  Board  of  Trustees,  and  deliver  to  said 
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Jacob  Vandei'poel,  a  mortgage  bearing  even  date  with  425 
said  boud,  and  conditioned  for  the  payment  of  the 
said  Slim  of  $30,000,  with  the  interest  thereon,  accord- 
ing to  the  condition  of  said  bond,  and  containing  the 
same  clause  as  to  default  being  made  in  the  payment 
of  interest  on  any  day  whereon  the  same  was  made 
payable,  and  the  same  remaining  unpaid  and  in  arrear 
for  thirty  days,  as  is  contained  in  said  bond,  by  which 
said  mortgage  the  mortgagor  mortgaged  unto  said 
Vanderpoel,  and  his  assigns,  in  fee,  the  lands  and  real 
estate  described  in  the  complaint,  which  mortgage  was  426 
duly  acknowledged,  and  was  afterwards  recorded  as  a 
mortgage  in  the  office  of  the  Register  of  the  City  and 
County  of  New  York,  in  Liber  598  of  Mortgages,  at 
page  345,  on  the  17th  day  of  August,  1859,  at 

Tkirfy-si.il/i.—Tlv.d  the  defendant,  on  the  17th  of 
October,  1863,  purchased  the  bond  and  mortgage  for 
$30,000,  made  by  ]ilaintifF  to  Jacob  Vanderpoel,  which 
are  set-  forth  in  the  above  finding,  and  received  an 
assignment  thereof,  and  jiaid  therefor,  at  the  date  of  4Lj7 
such  assignment,  the  consideration  in  said  assignment 
mentioned. 

Til iriij-srvenUi.— Thai  p\ninti{i  ina.de  default  in  the 
payment  of  the  interest  and  the  principal  sum, 
secured  by  said  bond  and  mortgage,  in  last  above 
finding  mentioned,  which  fell  due  February  1st,  1864, 
and  has  ever  since  remained  in  default  in  such  pa}^- 
ment;  and  on  the  1st  day  of  February,  1864,  the 
principal  sum,  secured  by  said  bond  and  mortgage, 
and  all  arrearage  of  interest  thereon,  became  and  was 
wholly  due. 

Thirfy-e!<jJd.—Th^i  said  bonds  and  mortgages,  men- 
tioned in  above  thirty-second  and  thirty-fifth  findings, 
were  executed  and  delivered  as  therein  found,  under 
and  pursuant  to  resolutions  duly  adopted  at  meetings 
of  the  Board  of  Trustees  of  plaintiff,  duly  called  and 
convened,  a  majority  of  the   Trustees  voting   in  favor 


428 
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429  thereof,  and  also  under  and  pursuant  to  orders  of  the 
Supreme  Court  of  the  State  of  New  York,  duly  made. 

Th'uiij-iuiit]i. — I  find  from  the  dealings  and  negotia- 
.  tions  between  the  partial,  aud  from  the  deed  of  the 
premises  in  question  by  the  plaintiff  to  the  defendant,aud 
from  all  the  circumstances  of  the  case,  there  was,  on  the 
21st  day  of  October,  1862,  an  implied  request  by  the 
plaintiff  of  the  defendant,  that  the  defendant  go  into 
possession  of  tiie  premises  in  question,  and  there  hold 

430  regular  services  according  to  the  Baptist  faith  and 
usages,  aud  sell  and  rent  pews  in  the  church  edifice 
erected  on  said  premises,  and  pay  off  the  existing 
debts  and  liabilities  of  the  iilaintiff,  aud  retain  pos- 
session until  the  sums  it  slniald  pay  for  such  jiurjioses 
should  be  repaid  by  plaintiff;  that  in  pursuance  of 
such  request  defendant  entered  into  possession  of 
said  premises,  aud  has  also,  pursuant  to  such  re- 
quest, held;  and  caused  to  be  held  in  the  church  edifice 
erected  on  said  premises,  regular  services  according  to 

431  the  Baptist  faith  and  usages,  from  October  20th,  186J, 
to  the  present  time,  aud  in  so  holding  such  services 
has  ])aid  out  large  sums  of  money  ;  and  also,  that  the 
defendant,  during  their  occupancy  of  the  premises 
described  in  the  complaint  from  the  21st  of  October, 
18(i2,  have  paid  out  certain  large  sums  of  money  for 
repairs,  insurance,  and  Croton  taxes,  on  the  said 
premises,  and  for  the  salary  and  expenses  of  minister 
music,  sexton,  light  and  fuel,  in  conducting  public 
worship  therein ;  aud    has  received     large   suras    of 

432  money  from  collections  and  contributions  therefor, 
and  from  the  use,  letting,  or  renting  of  the  church 
property  ;  and  has  also,  pursuant  to  such  request,  sold 
and  rented  pews  in  said  church  edifice  .  and  has  also, 
pursuant  to  such  request  of  the  plaintiff,  paid  out 
large  sums  of  money  in  paying  off  debts  and  liabilities 
of  plaintiff,  and  in  paying  assessments  on  said  proper- 
ty ;  that  defendant  has  during  the  same  period  re- 
ceived large  sums  from  occupants  of  jiews  in  said 
church  edifice,  as  for  rent  of  said   pews.     That  a  part 
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of  the  debts    and  liabilities  of   plaintiff  referred    to,    433 
which  were  paid  by  defendant,  are  as  follows  : 

(1.)  One  bond  for  $500,  of  the  series  mentioned  in 
the  twenty-fifth  finding  of  fact,  paid  in  cash  May  1st, 
18G7,  to  Williams  &  Giiion. 

(2.)  A  judgment  against  the  plaintiff  in  favor  of  J. 
C.  Johnson,  for  $1,173.86-100,  paid  in  cash  December 
1st,  1862. 

(3.)  A  balance  due  upon  a  promissory  note  of  plain- 
tiff to  W.  &  J.   Sloanc,  for  $1,406.16-100,  paid  in  cash    434 
by  defendant. 

(4.)  An  assessment  upon  the  premises  in  question, 
paid  by  defendant  in  cash  21st  November,  1863. 

(5.)  Four  hundred  dr;llars  paid  in  cash  by  defeudaut 
to  Mr.  Arnold,  upon  a  receipt  of  church  scrip  held  by 
him,  and  made  by  plaintiff. 

Fortieth. — That  the  sums  paid  by  defendant,  \}xn'- 
suaut  to  the  request  of  the  plaintiff,  as  foni:d  in  List 
above  finding,  in  paying  ofi'  debts  and  liabilities  of  435 
plaintiff,  and  in  paying  assessments  on  the  property, 
were  so  paid  for  the  benefit  of  the  plaintiff,  and  on  the 
faith  and  credit  of  tlie  possession  of  the  premises  in 
question  by  the  defendant,  delivered  by  the  plaintiff, 
under  the  circumstances  stated  in  these  findings,  and 
under  the  consent  and  request  f)f  the  plaintiff  men- 
tioned in  above  thirty-ninth  finding. 

Fortti-first. — That  among  the  debts  and  liabilities  of 
plaintiff  paid  by  defendant,  pursuant  to  the  request  436 
found  in  above  thirty-ninth  finding,  were  sundry  of 
the  bonds  mentioned  in  above  twenty-fifth  finding, 
and  sundry  of  those  church  notes  issued  by  plaintifl', 
and  mentioned  in  above  twenty-sixth  finding,  and  were 
payable  in  money  ;  and  also  an  assessment  of  $280 
for  paving.  Of  the  said  bonds  so  paid  some  were 
paid  in  cash,  among  which  was  No.  29,  for  $500,  paid 
in  cash  to  Williams  &  Guion,  and  some  by  applying 
the  amount  tliereof  for  the  subscription  of  $4,100, 
mentioned  in  above  thirty-first  finding,  among  which 
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437  was  one,  No.  28,  for  $500,  surrenclered  and  cancelled 
by  James  B.  Colgate  ;  and  of  the  cbnrcli  notes  so  paid 
there  was  to  the  amoiint  of  1400  in  cash  paid  to  Mr. 
Arnold. 

Forty -second. — That  after  the  21st  day  of  October, 
1862,  to   wit,  on   the  defendant, 

pursuant  to  the  request  mentioned*  in  above  thirty- 
ninth  finding,  sold  sundry  of  the  pews  contained  in 
the  church  edifice  erected  on  the  premises  described 

438  ill  the  complaint,  in  the  manner  and  according  to  the 
provisions  agreed  on  between  plaintiff  and  defendant, 
and  set  forth  in  the  aforesaid  plan  of  union. 

Forhf-tliird. — That  defendant,  after  its  entry,  as 
stated  in  above  thirty-ninth  finding,  held  possession 
of  the  real  estate  described  in  the  complaint,  and  the 
church  edifice  thereon,  bj'  the  consent  of  the  plaintiff, 
and  under  the  request  aforesaid  in  the  above  thirty- 
ninth  finding,  until  the  first  day  of  September,  1863  ; 

439  and  from  the  first  day  of  September,  18G3,  to  the  first 
day  of  February,  1864,  held  such  possession  under 
such  said  consent  and  request,  and  the  mortgage  men- 
tioned in  above  thirty-second  finding,  and  from  the  first 
day  of  February,  1864,  to  the  present,  held,  and  now 
holds,  said  premises  under  said  consent  and  request, 
the  mortgage  mentioned  in  above  thirty-second  find- 
ing, and  the  mortgage  mentioned  in  above  thirtj'-fifth 
finding. 

440  Forfif-fif/h. — The  defendant  did  and  performed  the 
acts  and  things  above  set  forth  in  good  faith. 

I,  William  Mitchell,  the  said  Eeferee,  do  further 
find  the  following  matters  of  fact  : 

I. — The  defendant  continued  in  possession  of  said 
premises  in  controversy  in  this  action  until  13tli 
November,  1876,  when  the  same  passed  to  the 
plaintifi',  and  defendant  was  paid  by  the  plaintiff, 
under   the  judgment  in  this  action,  $4,507.16,  with 
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$312.84  for  interest  to  that  day,  whicli  was  paid  as  fol-    441 
lows  :    $3,810  iu  cash,  aud  $1,010  iu  charging  defeud- 
aut  the  last  amount  as  half  of  the  fees  of  the  Referee 
wlio  took  the  account  ordered  hy  Judge  Sedgwick,  the 
whole  of  which  had  been  paid  by  the  plaiutitf. 

II. — That  the  defendant  paid  upon  the  principal  of 
plaintiff's  debts,  and  also  the  interest  upon  them 
severally,  which  had  run  or  accumulated  before  '21st 
October,  1862,  as  follows,  at  the  dates  respectively 
mentioned,  and  that  these  sums  are  charged  to  the  442 
plaintiff. 

Upon  Bond  and  Mortgage,  $30,000. 

Ill— Upon  the  bond  and  mortgage  for  $30,000, 
dated  1st  August,  1859,  made  by  the  plaintiff  to  Jacob 
Vanderpoel,  on  the  premises  described  in  the  judg- 
ment. 

Oct.  28th,  1862.— Interest  thereon  from  1st  443 

February,  1862,  to  1st  August,  1862. . . .    .§1,050  00 

Feb.  2,  18()3. — Interest  thereon  from  1st 

August,  1862,  to  21st  October,  1862 466  67 

Oct.  17,  1863.— The  principal  thereof $30,000  00 


$31,516  67 


;l,PON  Bond  and  Moetg.\ge,  $12,500. 

IV.— Upon  the  bond  aud  mortgage  for  $12,500,  dated 
1st  August;  1859,  made  by  the  plaintiff  to  Jacob  Van- 
derpoel, on  the  ]iremises  described  in  the  judgment. 

Feb.  5,  1863. — Interest  thereon   from    1st 

Augirst,  1862,  to  21st  October,  1862 $194  44 

May  2,  1863.— The  principal  thereof 12,500  00 

$12,694  44 
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445  Upon  Judgments  and  othee  Debts  Due  by 

Plaintiff. 

v.— Nov.  3,  1862.— The  bill  of  Andrews, 
Colby  &  Thompson,  for  legal  services 
and  disbursements $459  50 

VI.— Nov.  12,  1862.— The  bill'of  Mitchell, 

Vance  &  Co.,  for  gas  fixtures,  etc 310  63 

VII.— Nov.  12,  1862.— The   bill   of   S.    T. 

446  Gordon,  for  services  in  supplying  music, 

&c 281  12 

VIII.— Nov.  12, 1862.— The  bill  of  Riker  & 

Harms,  for  window  shades,  &c $76  12 

IX.— Nov.  17,  1862.— The  bill  of  S.  Doug- 
las, for  services  as  sexton 22  22 

X.— Nov.  18, 1862.— The  balance  due  on  the 

plaiutifl's  promissory    note    to  W.  &  J. 

^^7        Sloane  for  $1,406.16,  for  carpets,  &c.,  due 

3d  July,  1861    %\,'^m  16 

Interest  from  that  date  to  21st 

Oct.,   1862 117  35—1,123  51 

XL— Nov.  19,  1862.— The  judgment  re- 
covered against  the  plaintifl'  by  A.  T. 
Stewart  &  Co.,  for  upholstery,  <tc.,  on  the 

29th  May,  1862 $2,277  84 

Interest  from  that  date  to  21st 
418        October,  1862 62  90—  2,340  74 

XII.— Dec.  12,  1862.— The  bill  of  A.  T. 
Stewart  &.  Co.,.  for  costs  on  appeal  by 
plaintiff  from  judgment  aforesaid    37  95 

XIII.— Nov.  26,  1862.— The  bill  of  Bogert, 

Bourne  &  Auten,  for  stationary,  &c 36  50 

XIV.— Dec.  1, 1862.— The  judgment  recov- 
ered against  the  plaintiff  by  John  C. 
Johnson,  on  plaintiff's  note  given  on  ac- 
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count     for    orgau,    &c.,    ou    *J2d    May,  449 

1862 $1,173  86 

Interest  from  that  date  to  21st 

Oct.,    1862 31  01 

Costs  ou  appeal,  $37.95  and  $10        47  95—1,25.5  82 

XV.— Dec.  12,  1862.— The  plaintiff's  prom- 
issory note  at  Mechanics'  Bank 1,500  00 


XVI.— Dec.  12,  1862.— The  Cioton  tax  for 
1862  on  the  premises  described  in  the 
judgment,  155.31  ;  plaintiff's  proportion.         $26  12 

XVII.— Dec.  24,  1862.— The  plaintiff's 
)iromissory  note  foi  $200,  dated  Dec.  6, 
1860,  to  A.  J.  Taylor,  with  interest  to  21st 
October,  1862 226  20 

XVIII.— Dec.  24,  1862.— The  plaintifl"s 
l^romissory  note  and  protest  at  Bank  of 
Commerce 901  00 

XIX.— Jan.  15,  1863.— The  bill  oi  Phelps 

&  Kiugman,  for  furniture,  &c 16i  25 

XX.— Feb.  --4, 1863.— The  plaintiff's  prom- 
issory note  to  Lydia  M.  White,  dated  19th 

Feb.,  1861,  at  one  year $100  00 

Interest  from  19th  Feb.,  1862,  to 

2]stOct.,  1862 4  73—     104  73 

XXL— Feb.  26,  1863.— The  plaintiff's  due 
bill,  dated  May  1,  1862,  to  M.  C.  Hull, 
for  his  account .  .         287  00 

XXII.— May  9,  1863.— The  bill  of  Robert 
Colby,  for  disbursements  and  interest  on 
his  loans  to  plaintiff,  with  interest  to  21st 
Oct.,  18(i2 132  90 

XXIII— Oct.  21,  1863.- The  bill  of  Wm. 
R.  Martin,  for  balances  due  on  his  loans 

to  plaintiff',  and  legal  services 150  30 

15 


450 


451 


452 
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453  XXIV.— Oct.  23,  1863.— The  bill  of  Wm. 

C.  Martin,  for  printing,  &c 28  00 

XXV.— Nov.  21, 1863.— The  assessment  for 
Belgian  pavement  npou  the  premises  de- 
scribed in   the  judgment  confirmed    9th 

Feb.,  1859   ...    '203  36 

Interest  to  Nov.  1,  1863 67  12 

270  48 

454  Less  warrant  of  Comptroller  to 
remit  so  much  of  ju'incipal  and 
interest 327  15 

270^48 

Balance  paid  by  defendant 43  33 

On  this  chargeable  to  plaintitl"  at  least. .  28  49 

XXVI.— November,  15, 1863.— The  account 
of  Wm.  J.  Todd,  for  casli  loaned  by  him 
^^5        to  plaintitl'  on  7th  Feb.,  1862 100  00 

XXVII.— April  9,  1863.— The  balance  due 
on  the  plain tilf's  promissory  note  for  $500 
to  A.  P.  Arnold,  dated  15th  8ei)t.,  1860. .  400  00 

XXVIII. —May  21,  1863.— The  plaintifi"s 
promissory  note,  dated  7th  Dec,  1860,  for 
$200,  to  Samuel  Colgate,  as  follows  : 

^r,g        In  cash     100  00 

In  settlement  of  his  subscription  to  the 

payment  of  the  floating  debt   100  00 

XXIX.— Jan.  15,  1863.— The  plaintiff's 
promissory  note,  dated  7th  Dec,  1860,  for 
$200,  to  W.  W.  Todd,  in  settlement  of  his 
subscription  towards  the  payment  of  the 
floating  debts 200  00 
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Add  Colby's  bill   against  plaintifl"  paid  by  457 

defendant  in  settlement  of   iiis  subscriji- 
ti(»n  and  Hoatin^-  debt 500  00 

And  A.  P.  Arnold,  bill  against  plaintiff  paid 

by  defendant  in  like   manner 200  00 

$11,041  10 


The  Bonds  of  $500,  Secured  by  MonTGAGE  to  Jas.  B. 
Colgate  and  Otheks,  Trustees. 

458 
XXX.— The  bonds  of  the  plaintiff  for  $500  each, 

Nos.  14,  15,  16,  19,  20,  21  and  22,  to  W.  J.  &  J.  S. 

Peck. 

Nov.  11,  1862. — Interest   thereon   from  1st 

May,  1862,  to  21st  Oct.,  1862 $1!5  02 

Nov.  20,  1863.— Principal  of  said  bonds...      3,500  00 

XXXI.— The  bond  of  the  plaintiff.  No. 
23,  to  Henry  J.  David. 
Dec.  14,  1862.— Interest  tlioroon  from  May  .^„ 

1st,  1862,  to  21st  Oct.,  1862 16  43      '*' 

Nov.  30,  1863.— Tlie  principal  of  said  bond         500  00 

XXXII.— The  bonds  of  the  plaintiff,  Nos. 
24  and  25,  to  John  B.  Hobby. 
Oct.    26,  1863.— Interest   thereon   from  1st 

Nov.  1861,  to  21st  Oct.,  1862 66  56 

Dec.  2,  1863  —The  principal  of  said  bonds      1,000  00 

XXXIII.— The   bonds    of   the    plaintiff, 
Nos.  34  and  35,  to  Charles  L.  Young.  460 

Dec.  10,  1802. — Interest  thereon  from  1st 

May,  1862,  to  21st  October,  1862 32  86 

Dec.  8,  1863.— The  principal  of  said  bonds      1,000  00 

XXXIV.— The  bond  of  the  plaintiff,  No. 
40,  to  G.  M.  Vauderlip. 
Oct.  24,  1863.— The  interest  thereon  from 

1st  Nov.,  1861,  to  21st  Oct.,  1862,  is  not 

allowed. 
July  15,  1865.— The  principal  of  said  bond.         500  00 
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461  XXXV.— Tho  bond  of  the  plaintiff,  No. 
18,  to  A.  M.  Hawkins. 

Jan.  26,  1863. — Interest  thereon   from    1st 

May,  186'2,  to  21st  Oct.,  1862 16  43 

June  4,  1866.— The  principal  of  said  bond.  500  00 

XXXVI.— The  bond  of  the  plaintiff.  No. 
17,  to  Alfred  Marks. 

Jan.   26,  1863. — Interest  thereon  from   1st 

May,  1.-62,  to  21st  Oct.,  1862 16  43 

462  Oct.  30,  1866.— The  principal  of  said  bond.         500  00 

XXXVII.— The  bonds  of  the  plaintiff", 
Nos.  29,  30,  31,  32  and  33,  to  "Williams  & 
Guion. 
Nov.  5,   1862. — Interest  thereon   from    1st 

May,  1862,  to  21st  Oct.,  1862 82  15 

May  1,  1867.— The  principal  of  said  bonds.      2,500  00 

XXXVIII.— The  bond  of  tho  plaintiff, 

463  No.  28,  to  Jas.  B.  Colgate. 

Nov.  17,  1862. — Interest  thereon   from   1st 

Nov.,  18(il,  to  21st  Oct.,  1862 33  93 

Dec.  19,  1862. — The  principal  of  said  bond 
subscribed  by  him  toward  the  payment 
of  the  floating  debts ." 500  00 

XXXIX.— The   bonds    of   the   plaintiff, 
Nos.  3  and  4,  to  I3alen  &.  Co. 
Dec.  30,  1862. — One-half  the   principal  ol 

*"*        said  bonds  paid  in  cash   500  00 

Jan.  16,  1863. — The  other  half  of  the  ])rin- 

cipal  of  said  bonds  subscribed  by  them 

toward  the  payment  of  floating  debt ....         500  00 
March  9,  1864. — Interest  thereon  from  1st 

May,  1862,  to  21st  Oct.,  1862 32  86 

XL.— The  bonds  of  the  plaintiff,  Nos.  6 
and  12,  to  W.  J.  Todd. 
Jan.    16,  1863. — Interest   thereon    due   1st 

Nov.,  1861 45  88 
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Jan.  in,  1863.— lutei-est  tliereoii  from  1st  4G5 

Nov.,  1861,  to  '21st  Oct.,  186-2 67  86 

Jan.  16, 1863. — The  principal  of  said  bonds 
snbsciihed'  by  him  toward  the  payment 
of  the  floating  debt 1,000  00 

XLI.— The  bond  of  the  plaintiff,  No.  23, 
to  Porter  <fe  Huston. 
Jan.  21,  1S63. — The  principal  of  said  bond 

subscribed  by  them  tciward  the  payment 

of  the  floating  debt 500  00    406 

Jan.  23,   1863.— Interest  thereon  from  1st 

Nov.,  1861,  to  21st  Oct.,  1862 33  93 


$13,580  34 


Interest  Paid  on  Others  of  Said  Bonds,  of  which 
THE  Principal  was  not  Paid. 

XLIL— Nov.  3,  18G2.— On  bonrls  of  the 
plaintiff,  Nos.  36,  37,  38,  39,  to  Oelrichs 
it  Co.,  interest  from  1st  May,  1862,  to 
21st  Oct.,  1862 $65  72 

XLIII.— Nov.  17,  1862.— On  bonds  ot  the 
plaintiff,  Nos.  1,  2,  and  27,  to  James  B. 
Colgate,  interest  from  1st  Nov.,  1861,  to 
21st  Oct.,  1862 101  79 

XLI  v.— Jan.  16, 1863.— On  bonds  of  plain- 
tiff, Nos.  10  and  11,  to  Wm.  J.  Todd,  in- 
terest to  1st  Nov.,  1861 45  88 

Interest  from  1st  Nov.,  1861,  to   21st  Oct., 

1862 67  86 

XLV.— Dec.  2, 1862.— On  bond  of  the  plain- 
tiff. No.  26,  to  Ptaynor,  interest  from  1st 
May,  1862,  to  21st  Oct.,  1862 16  43 


467 


468 


$297  68 
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•JG!)  XLVI. — I  fiiifclier  find  tliat  all  the  items  mentioned 
under  tlie  Nos.  li.  to  XLV.,  inclusive,  were  debts  of 
plnintifi'on  (October  21,  1862,  contracted  by  the  plain- 
titf  in  the  manner  partly  shown  in  each  item. 

Credits— The  $4,100  Subsceiption. 

XLVII. — That  the  following  sums,  making  up  the 

sum   of  $3,400,  were   contributed  to  the  defeudaat  by 

j^r-,.    or  on  behalf  of  the  plaintiff,  for  the  purpose  of  paying 

|)laintiff's  floating  debts,  and  are  to  be  credited  to  the 

plaintiff. 

Dec.  22,  18G2.— By  C.  H.  Benedict,  in  cash.       $100  00 
Jan.  2(i,  1863.— By  C.  L.  Young,  in  cash  . . .         500  00 


471 


472 


$600  00 


By  tlie  f<iilowing  persons  in  the  obliga- 
tions of  the  ]ihiintiff,  turned  over  in  pay- 
ment of  the  subscriptions,  as  stated  in  the 
foregoing  findings  : 

Dec.  19,  1862.— Bond  No.  28,  by  J.  B.  Col- 
gate, in  payment  of  his  subscription    . . .  .500  00 

Jan.  16,  1863.— Bonds  6  and  12,  by  W.  J. 

Todd,  in  payment  of  his  subscription.  .  .      1,000  00 

Dec.  30,  1862.— Ono-half  of  bonds,  Nos.  3 
and  4,  by  Baleu  <fe  Co.,  in  payment  of 
their  subscription ...  500  00 

Jan.  21,  1863.— Bond  13,  by  Porter  &  Hus- 
ton, in  payment  of  their  subscriptiou. .  . .  500  00 

May  21,  1863.  — Note  by  S.  Colgate,  in  pay- 
ment of  his  subscription 100  00 

Jan.  15,  1863.— Note  by  Wm.  W.  Todd,  in 

payment  of  his  subscriptiou 200  00 

Add    same   sums  added  as  debits  against 

plaintiffs 3,400  00 
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Ante  Colby's  $500,  iluo  to  him  by  plaiutlll,  473 

received  iu  payment  of  his  subscription  .         500  00 

A.  P.  Arnold,  $200,  due  to  him  by  plaiutil^; 

received  iu  ])ayment  of  his  subscription..         200  00 


$4,100  00 

The  Pew  Renis  CoLLkcTED. 

XLVIII. — That  the  following  sums  of  money  owing 
to    the    plaintiflf    on    2lBt    October,    1862,   for     pew    ■ITl 
rents,  were  afterwaids  collected  by  defendant,  and  are 
to  be  credited  to  the  plaiiititt',  with  interest  thereon  to 
13th  November,  1876  : 

Nov.  22,  1862.— From  Dr.  Evans,  for   two 

quarters'  pew  rent $37  50 

That  tiie  interest  thereon  to  13th  Novem- 
ber, 1870,  is 36  70 

Feb.  26,  18()3.— From  M.  C.   Hull,  for  sis 

quarters'  pew  rent 126  00    475 

That  the  interest  thereon  to  13th  Novem- 
ber, 1870,  is 120  88 

.$321.08 

Add  on  account  pew  rent  from  C.  L.  Young 
to  Nov.  1,  1862, $86  25 

Proportion  of  which  to  Oct.  21,  1862 81  50 

Credit   that   to    the    plaintift",  and    interest 

from  Jan.  26, 1863,  when  collected  to  Nov.  .„^ 

13,1876 78  72 


$481  30 


Payment  of  $4,820. 

XLIX.— That  the  $4,507.16,  the  amount  of  the  for- 
mer judgment,  on  31st  May,  1875,  with  interest 
thereon,  $312.84,  to  13th  November,  1876,  amount- 
ing to  the  sum  of  $4,820,  was  paid  by  plaintiflf  to  de- 
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477    feudant  on  13tli  November,  187G,  in  cash,  and  is  to  be 
credited  to  the  phiiutifl. 

That  this  sum  is  made  up  as  follows  : 

Payments  to   Mr.  Wintertou,   Ileferee,   for 

one-half  of   his  fees 11,010  00 

Payments  to  defendant 3,810  00 


478 


Credit    $4,820  00 

Interest  not  Paid. 

L. — That  the  amounts  of  interest  on  plaiutift's  in- 
debtedness, which  accrued  between  21st  Oct.,  18G2, 
and  13th  Nov.,  1876,  and  which  the  defendant  did  not 
jjay,  and  which  was  jmid  by  jilaintiff  on  or  about  1st 
May,  1877,  are  as  follows  : 

Ou  bonds  Nos.  30,  37,  38,  39,  to  Oelrichs  & 
Co.,  for  $500  each,  amounting  to  .$2,000. 
Interest  from  1st  to  13th  Nov.,  12  days..  $4  67 

On  bonds  Nos.  1,  2,  27,  to  Jas.  B.  Colgate, 
for  $500  each,  amounting  to  $1,500.  In- 
terest from  1st  Nov.,  1873,  to  13th  Nov., 
1876,  3  years,  12  days 318  50 

On  bonds  Nos.  10  and  11,  to  W.  J.  Todd, 
for  $500  each,  amounting  to  $1,000.  In- 
terest from  1st  to  13th  Nov.,  1876,  12 
days   2  33 

Ou  liond  No.  26,  to  Raynor,  for  .$500.  In- 
terest from  1st  Mav,  1875,  to  13th  Nov., 
1876,  one  year,  6  months,  12  days 53  G7 


479 


$379  17 
Add  here  also  interest  from  Oct.  21,  1862, 
to  Nov.   13,   1876,   ou  .$570.30,    due  by 
plaintiff   to  J.   Milbank,  on  Treasurer's 
account,  and  not  paid  by  defendant 560  55 

$939  72 
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The  Geneeal  Account.  ^81 

LI. — That  tlie  account  as  made  up  between  the  de- 
fendant and  the  plaintiff,  including  all  the  charges  and 
credits  stated  in  the  foregoing  findings,  is  as  follows  : 

The  plaintiff  is  charged  with  the   amount  paid  by 

the   defendant  upon    the  principal  of    the  plaintiff's 

debts,  and  also   the  interest    paid   by  the  defendant 

thereon,  which  had  run  or  accumulated  before  21st 

October,  1862,  as  follows  : 

482 
On  130,000  bond  and  mortgage. 

Finding  iii   $31,516  67 

On  $  L2,500  bond  and  mortgage. 
Finding  iv   12,694  44 

On  judgments  and  other  debts. 
Finding  v.  to  xxis.  inclusive 11,041  10 

On  $500  bonds  for  principal  and  in- 
terest. 
Findings  sxx.  to  xli.  inclusive   13,560  34 

On  $5(0  bonds  for  interest.  ^gg 

Findings  xlii.  to  xlv.  inclusive 297  68 

Total   debts    agaiu.st   plaintiff   to 

Nov.  13,  1876 $69,110  23 


Credits  to  Plaintiff. 

The  plaintiff  is  credited  with  the  sum 
of  $3,400,  contributed  by  or  on  behalf  of 
the  plaintiff,  for  the  purpose  of  paying 
the  plaintiff's  debts.  •184 

Findingxlvii $3,400  00 

Added  also  $500  and  $200 700  00 


The  plaintiff  is  also  credited  with  the 
sums  of  money  due  to  the  plaintiff  for 
pew  rents,  on  21st  Oct.,  1862,  and  after- 
wards collected  by  the  defendant,  with 
interest  thereon  to  13th  November,  1876. 


$4,100  00 


16 
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485    Finding  xlviii 321  08 

And  tlie   additional   items   $81.50,   and 

$78.72 160  22 

Tbe  plaintiff  is  also  credited  with  tbe 
sums  of  money  paid  by  plaintiff  to  de- 
fendant. 

13th  November,  1876. 

Finding  xlix $4,820  00 

The  plaintiff  is  also  credited  with. the 
amount  of  interest  on  plaintiff's  indebted- 
^gg  ness  which  acci*ued  between  21st  Oct., 
1862,  and  13th  Nov.,  1876,  and  which 
the  defendant  did  not  pay. 
Finding  1 939  72 

Total  credits  to  plaintiff  to  Nov.  1 3, 1876.      $10,341  02 


Summary. 

Total  debits  against  plaintiff  to  Nov.  18, 

487       1876 '........      $69,110  23 

Total  credits  to  plaintiff  to  Nov.  13, 1876.        10,341  02 


Net  balance  due  by  plaintiff  to  defendant, 
Nov.  13,  1876  $58,769  21 

Interest  thereon  from  Nov.  13,  1876,  to 
Sept.  29, 1879 11,838  73 

Total  principal  and  interest  due  by  plain- 
4gg       tiff  to  defendant,  Sept.  29,  1879 $70,607  94 

I  find  also  the  following  conclusions  of  fact  : 

Plaintiff's  Claims  for  Interest  Not  Paid. 

LIL— There  were  due  by  the  plaintiff  on  27th 
August,  1862,  to  persons  besides  those  above  men- 
tioned, various  sums  of  money,  and  among  others  to 
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3.   Milbank,   the    Treasurer    of    the    building   fund,    489 
$570.;-J0,  the  bahince  of  his  accounts  with  the  plaintifl'. 
That   account   bore   interest,   which   is   $560.55,  and 
which  interest  I  allow. 

LIII. — Mr.  Milbank  furnished  in  1862  to  defendant 
a  statement  made  out  by  him  specifying  certain  per- 
sons to  be  creditors  of  plaintiff  in  certain  amounts, 
among  others  himself,  in  $570.30,  and  then  this  gen- 
eral statement,  without  any  specification  : 

490 
"Sundry  loans  by  friends  of  the  church,  $1,823." 

Neither  he  nor  the  plaintiff  ever  furnished  the  de- 
fendant with  any  specifications  of  the  several  persons 
to  whom  those  loans  were  due,  or  the  several  amounts. 

LIV. — The  only  original  account  of  loans  thus  made 
was  kept  by  him  in  his  check-book,  from  which,  at 
some  time  after,  he  made  out  the  account  which  he 
kept  as  such  treasurer  with  the  plaintiff,  charging 
himself  with  the  amounts  thus  received  as  between 
him  and  the  Church,  but  he  kept  no  account  with  the 
alleged  loaners. 

LV. — He  gave  no  receipt  or  vouchers  for  moneys 
thus  received  to  the  particular  persons  on  whose  ac- 
count they  are  now  claimed.  Those  persons  never 
made  any  demand  of  payment  of  the  defendant  or  of 
the  plaintiff  either  of  priucijsal  or  interest  until  April, 
1879,  w^heu  three  of  them,  under  advice  of  plaintiff's 
counsel,  made  a  demand  and  received  checks  of  plain-  492 
tiff  for  the  amount,  and  they  directly  afterwards  gave 
back  to  the  plaintiff  their  checks  for  the  same  amounts 
in  the  manner  shown  in  the  evidence. 

LVI. — The  plaintiff"  claims  to  be  allowed  interest 
from  October  21,  1863,  to  13th  November,  1876,  on 
each  of  the  claims  thus  presented  on  this  reference. 
Those  claims  as  thus  presented  for  payment  of  inter- 
est are  : 


491 
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493  Interest  claimed 

On  bond  of  $500,  held  by  Ladies'  Aid  So- 
ciety   $492  10 

Debt  due  J.  Milbank,  treasurer,  <fec., $588.25 

as  put  down,  $570.30  as  proved 560  55 

Debt  due  George  W.  Abbe,  $400 31)3  78 

LoanE.  Austin,  $200 196  89 

"     H.  W.  Durkee,  balance,  $123.25 ....  121  32 

"     J.  Milbank,  $90 88  61 

"     D.  Jones,  $1,200 $1,181  34 

494  "     Maghee  &  Knowlton,  $100 493  78 

"     J.  F.  Cuuningliam,  $470 462  74 

LVII. — The  mere  calculations  of  interest  I  find  to 
be  correct. 

LVIII. —  The  above  principal  sums  were  handed 
over  by'the  parties  respectively  to  Milbank,  in  various 
sums;  the  plaintiflf  claims  that  those  sums  are  en- 
titled   to    interest,   the  defendant   that    they  are    not 

495  entitled  to  interest  and  were  not  debts  of  the  plain- 
tiff. 

LIX. — The  alleged  loans  were  made  when  the 
plaintiff  had  mortgages  on  it  of  $42,500,  and  judg- 
ments were  being  obtained  against  it,  aua  it  had  to 
resort  to  small  loans  from  its  members,  as  appears  by 
two  resolutions  of  its  Trustees. 

LX. — One  of  December   3,    1860,    authorizing   its 

496  President  and  Secretary  to  issue  to  30  subscribers  to 
the  amount  of  $6,000  in  all,  "  nota  to  the  amount  of 
$200  each."  The  resolution  said  nothing  about  in- 
terest, and  the  notes  as  printed  were  expressly  "  ivith- 
out  interest,"  which  in  some  cases,  was  altered  in 
writing  to  "  wifli." 

The  second  resolution  was  of  April  27,  1862,  which 
authorized  notes  to  be  issued  for  loans  in  sums  of 
$200  each  (to  the  amount  in  all  of  $6,000),  expressly 
payable  in  oiw  year  without  interest. 
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LXI. — The  notes  issued  under  this  resolution  were  ^gj 
so  printed  ivilhout  interest.  A  number  of  notes  issued 
under  one  or  the  other  of  these  resohitious  were 
settled  in  account  through  the  defendant  without  any 
allowance  to  the  holders  for  interest,  or  any  being 
claimed  by  them.  There  was  no  other  express 
authority  for  loans  except  those  two  resolutions,  and 
those  authorizing  bonds  of  $500  each  secured  by 
mortgage.     There  was  no  implied  authority  proved. 

LXIl. — To  aid  the  plaintiff  in  its  pecuniary  con-  aq^ 
ditiou,  the  Ladies'  Aid  Society  was  formed  about  the 
year  1861.  It  was  a  voluntary  association,  of  which 
Mrs.  George  W.  Abbe  was  President  and  chief  man- 
ager. Its  object  was  to  do  what  it  could  to  help  the 
church  and  to  raise  money  for  the  plaintiff's  church  ; 
not  to  use  it  in  any  way  for  tliemselves.  For  this 
purpose  they  placed  little  boxes  in  the  church  every 
Sunday,  in  which  those  disposed  put  in  money  for 
the  same  purpose.  In  this  way  over  five  hundred 
dollars  were  collected.  With  $400  of  it  Mrs.  Abbe 
bought  bond  No.  5  (of  $500),  held  by  Maghee  & 
Knowlton,  and  the  excess  over  the  $400  she  paid  over 
to  the  Treasurer  of  the  church  for  its  current  ex- 
penses. There  has  been  no  meeting  of  that  associ- 
ation since.  Mrs.  x\bbe  continued  to  hold  the  bond 
to  the  time  of  her  examination,  through  her  husband, 
who  acted  for  her.  Neither  the  principal  nor  the 
interest  of  the  bond  was  ever  demanded  by  the 
defendant,  nor  ever,  until  April,  1879,  of  the  plaintiff, 
and  then  only  in  the  manner  above  stated,  and  as  a 
form. 

LXIII. — I  find  as  matter  of  fact,  that  the  intent  of 
said  association  was  to  relieve  the  plaintiff  from'its 
indebtedness,  and  not  to  hold  claims  against  it. 

LXIV. — I  hold  as  matter  of  law  that  when  the  pur- 
chase of  the  bond  was  made  by  the  association  it 
enured  to  the  benefit  of  the  church,  and  was  a  satis- 
faction of  the  bond  ;  that  it  would  be  contrary  to  the 
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501  oljjfict  of   the   contributors  aud  of   the  association  to 
hold,  it  as  a  debt  against  tlie  plaintiff. 

LXV. — I  find  as  matter  of  fact,  that  Mr.  Maghee, 
on  receiving  the  $400,  the  proceeds  of  the  sale  of  the 
bond,  took  that  amount  to  J.  Milbauk,  the  Treasurer, 
and  handed  it  to  him,  saying,  "  he  had  sold  the  $500 
bond  to  the  Ladies'  Society  for  $400,"  and  saying  no 
more.  This  was  June  6,  1862,  aud  Millbank  entered 
in    his    check-book    "  Received    from    Knowlton    & 

502  Maghee,  being  the  amount  received  from  sale  of  their 
$500  bond  to  Ladies'  Aid  Society  $400. 

LXVI. — I  further  find  as  matter  of  fact  that  Knowl- 
ton &  Maghee  intended  this  $400  as  a  gift  to  the 
plaintiff,  and  as  a  continuance  of  the  benevolent  ob- 
jects for  which  said  society  was  organized. 

LXVIL— I  therefore  find  as  matter  of  law  that  that 
$400  was  not  a  debt  due  by  the  plaintiff  to  Knowlton 
^03    &  Maghee,  and  if  it  were  a  debt  it  was  not  one  bear- 
ing interest. 

LXVIII.— I  find  as  matter  of  fact  that  Mr.  Abbe 
handed  to  J.  Milbank  the  following  sums  as  loans  by 
him  to  the  plaintiff,  viz.  : 

Dec.  5,  1861 $  50  00 

March  12,  1862 i;^0  00 


504  $200  00 


And  May  13, 1862,  he  handed  the  further  sum 

of $200  00 


The  entry  made  by  Milbank  in  his  check 
book  was  "  1862,  May  13,  cash  received 
from  George  W.  Abbe,  to  aid  in  paying 
$2,000  note.  " $200  00 
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LXIX. — I  further  find  as  roatter  of  fact  that  it  was  505 
the  mutual  understaniliug  between  the  plaiutifi'  and  its 
members  loaning  monej'  to  it  without  receiving  notes 
or  vouchers  of  indebtedness,  that  such  loans  were  not 
to  bear  interest,  and  such  loans  were  made  as  a  be- 
nevolence to  the  church. 

LXX. — I  therefore,  from  all  those  facts,  find  as  mat- 
ter of  law  that  the  $500  bond  held  by  the  Ladies'  Aid 
Society  bore  no  interest  against  the  plaintifi^,  and  was 
in  fact  satisfied  when  bougjjt  by  said  Society ;  that  the  506 
$400  handed  over  by  Magliee  it  Knowlton  was  a  gift 
to  the  plaintiff,  and  also  that  it  bore  no  interest ;  that 
the  alleged  loans  4i^  George  W.  Abbe,  E.  Austin,  H. 
W.  Durkee,  J.  Milbalik,  D.  Jones,  and  J.  F.  Cunning- 
ham also  bore  no  interest,  and  that  none  was  due  on 
them  by  the  plaintiff,  and  that  the  defendant  is  not 
liable  to  account  to  plaintifi'  for  any  interest  on  same. 

LXXI. — I  find  as  a  matter  of  law  that  J.  Milbauk's 
$570.bO,  being  a  balance  of  account  on  moneys  received  5Q7 
and  moneys  paid  out  by  him  as  treasurer  of  the  plain- 
tifi', and  being  kept  with  an  interest  account  running, 
carried  interest,  and  that  that  interest  was  due  by  the 
plamtilf,  and  the  defendant  is  chargeable  with  that 
interest  from  October  21st,  18G2,  to  November  13th, 
1876,  and  with  that  onlj' ;  that  interest  amounts  to 
$560.55. 


Plaintiff's  Claims  for  Insurance  Premiums. 

•  As  to  plaintiff's  claim  for  insurance  effected  by  it,  I 
find  as  matkr  of  fact  as  follows  : 

LXXII. — The  plaintiff  did  effect  insurance  on  the 
church  and  furniture  in  it,  &c.,  from  September  16th, 
1871,  to  October  1st,  1876 — the  last  for  the  year  end- 
ing October  1st,  1877,  and  paid  for  the  same  to  No- 
vember 13,  1876,  $766.11.  The  interest  on  which,  to 
November  13th,  is  $196.30,  making  together  $962.41. 
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509  This  was  done  by  the  plaintiif  for  its  own  benefit  and 
behalf,  and  not  so  as  in  any  way  to  enure  to  the  bene- 
fit of  the  defendant,  and  withont  in  any  way  consult- 
ing tlie  defendant. 

LXXIII. — Tlio  defendant  at  the  same  time  eifected 
insuiances  on  the  same  property  for  itself  alone  and 
for  its  own  benefit  and  behalf,  and  not  so  as  ifi  any 
way  to  enure  to  the  benefit  of  the  plaintiff,  and  with- 
out in  any  way  consulting  the  plaintifl". 
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LXXIV.— Tlie  building  and  furniture,  &:c,  insured 
were  worth  $100,01)0,  the  laud  on  which  the  church, 
&c.  were  erected  was  worth  $75,000. 

LXXV. — The  amount  of  insurance  effected  by  both 
parties  was  less  than  the  value  of  the  property  insured. 

LXXVI. — The  amount  of  insurance  required  by  the 
two  mortgages  was  $30,000. 

LXX VII. — I  find  as  a  matter  of  laiv  that  the  defend- 
ant is  not  to  be  charged  in  favor  of  the  plaintiff  with 
the  expenses  of  insurance  effected  by  the  plaintiff,  nor 
with  the  interest  thereon. 


Plaintiff's  Claim  for  Referee's  Fees. 

As  to   claim  by  plaintiff  that   defendant  sliOTild  be 
charged  with  $87.50,  the  half  of  $175  paid  July,  1877, 
^^^    to  Mr.  Winterton,  the   Referee  on  the  supplementary      j 
accounting,  I  find  ihefillonnng  matters  of  fact. 

LXXVIII. — Those  costs  are  put  at  $188,  allowed  in 
this  court  by  order  of  July  27th,  1877,  for  costs  and 
disbursements  on  said  supplementary  accoi;ntiug. 

LXXIX. — That  order  also  charged  the  defendant 
with  $9,GS]. 90  for  rents  from  May  31st,  1875,  to  Nov. 
13th,  1876  ;  which  was  in  effect  reversed  by  the  decision 
made  by  the  Court  of  Appeals,  and   it  is  stated  to  be 
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reversed  b}'  an  order  of   this  court  entered  13th  July,    513 
1878,  and  an   entry    was    accordingly  directed  to    be 
made,  and  was  made    on  the    docket  of  said  order  of 
Jnly  '27tli,  1877,  "  Keversed  by  the  Court  of  Appeals." 

LXXX. — I  find  as  iiutllcr  of  hiio  that  the  defendant 
is  not  to  be  charged  with  said  .'i?87.50.  or  any  part 
thereof. 


Balance  of  Account. 

LXXXI. — 1  farther  find  as  matter  of  fact  from  tljo 
sums  above  debited  to  tlie  plaintiff  and  the  sums 
credited  to  the  plaintiff,  resjjectively,  that  the  total  of 
the  sums  to  be  credited    to  the    defendant,  inchnh'ng 

interest  to  November  13th,  1876  is $G9,1 1U.23 

That  the  total  of  the  sums  to  be  debited 
to  the  defenchmt,  including  interest  to 
November  13th,  1876 10,311.02 
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and  maldng  the  balance  due  from  plain- 
tiff to  defendant  on  Nov.  13th,  1876 . .  .  .     58,769  21 

The  interest  on  which  from  November 
]3tli,  187ti,  to  tlie  ti'Jth  day  of  Septem- 
ber, 18711,  is 11,838.73 

$70,607.91 

LXXXII. —  I  find  as  ronrhi'iion.s  of  hiw  that  the  de- 
fendant is  entitled  to  judgment  against  the  plaintiff"  for 
said  sum  of  $70,607.94,  with  interest  thereon,  from  the  5]6 
29th  day  of  September,  1879,  and  for  three-fourths  of 
the  present  Referee's  fees  on  the  trial  of  the  issues 
herein  and  tlie  decision  thereon,  which  three-fourths 
amount  to  $813.75,  and  of  which  the  plaintiff'  is  to  be 
credited  $287.50,  already  paid  by  it  to  the  lleferee, 
leaving  the  balance  to  be  so  ]iaid,  $556.25,  and  that 
the  defendant  is  also  to  have  judgment  against  the 
plaintiff  for  all  defendant's  costs  and  disbursements 
arising  since  1st  of  May,  1878,  to  be  adjusted,  except 
Referee's  fees,  and  (hat    neitlier  parly  have  any  claim 
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517  as  against  the  other  for  any  costs,  disbursements  or 
Keferee's  fees  accruing  prior  to  1st  May,  1878  ;  (further, 
that  as  Letween  plaintiff  and  defendant,  the  defendant 
pay  to  theEeferee  one-fourth  of  said  total  of  the  pres- 
ent Referee's  fees,  viz  ;  $281.25,  which  has  been  since 
paid  by  the  defendant  to  said  Referee). 

LXXXIII. — Further,  that  the  judgment  provide  that 
the  plaintiff  pay  to  the  defendant,  or  its  attorney,  the 
sums  herein  required  to  be  so  paid,  with  the  interest  as 

eiQ  above  required, within  twomonthsfrom  notice  in  writing 
from  the  defendant  or  its  attorney,  to  the  jihiin- 
tift',  or  its  attorney,  of  the  amounts  so  required  to  be 
l^aid,  and  that  in  default  of  such  payment,  a  sale  of  all 
the  lands  and  premises  described  in  the  complaint  in 
this  action  be  made  as  on  a  foreclosure  of  a  mortgage, 
in  the  City  of  New  York,  and  that  a  Referee  for  that 
purpose  be  appointed  by  this  court  on  notice  and  mo- 
tion to  conduct  siich  sale,  and  the  proceedings  there- 
under, and   that   on   such  default  and   sale,  the  said 

r-in  plaintiff  be  and  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  equity  of  redemption  of,  in  and 
to  the  lands  and  premises  mentioned  in  the  complaint 
in  this  action;  and  further,  that  the  defendant  has  an 
equitable  lieu,  and  as  mortgagee  upon  the  premises 
described  in  the  complaint  for  the  amount  thus  di- 
rected to  be  paid  to  it  by  the  plaintiff. 

LXXXIV. — Fixrther,  that  on  such  payment  being 
made  without  sale,  the  defendant  acknowledge  satis- 
faction of  the  two  bonds  and  mortgages  on  said  ijrem- 
'^'^^  ises  for  $30,010  and  $12,500  respectively,  and  sur- 
render all  other  bonds,  coupons  and  notes  of  plaintiff 
now  held  by  the  defendant,  which  by  tliis  report  are 
charged  against  the  plaintiff  in  favor  of  the  defendant, 
or  give  a  good  and  sufficient  release  from  the  same  ; 
but  if  a  sale  be  made  of  said  j^remises  for  want  of 
j)ayment  by  plaintiff,  then  the  defendant  may  retain 
such  bonds  and  mortgages  and  such  other  bonds, 
coupons  and  notes  as  muniments  of  title  under  the  sale 
so  to  be  made.  The  judgment  so  to  be  entered  should 
also  contain  the  usual  provisions  for  a  sale  on  fore- 
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/closure  in  the  Citj-  of  New  York,  and  the  proceediii<2;s    t^^-j^ 
thereon  slioulcl  be  as  on  a  juclgiuent  of  foreclosure  in 
that  city. 

LXXXV. — I   direct  tliat   judgment  be  entered  ac- 
cordingly. 

All  of  Avliich  is  respectfully  submitted. 
Dated  New  York,  Sept.  29tii,  1879. 

Wm.  Mitchell, 

Jleferee. 
.-99 


NEW  YORK  SUPERIOE  COURT. 

At  a  Special  Term  Thereof  on  the  24th  Day  op  Oc- 
tober, 1879. 

Present — ^Hon.  J.  J.  Freedman,  Judge. 


The    Madison    Avesue    Baptist 
Church 
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against 

rn        n  /~i  i\  \'  Judqmcnt. 

The  Baptist  Church  in  Oliver  ■' 

Street,    calling    itself    the 

Madison       Avenue       Baptist 

Church. 

I 

J 

The  issues  in  this  action  having  been  tried  in  this 
court,  without  a  jury,  at  a  Special  Term  thereof,  in 
March  Term,  1872,  before  Hon.  John  Sedgwick, 
Judge,  whose  decision,  with  his  findings  of  fact  and 
law,  was  filed  on  10th  May,  1873,  and  an  accounting 
between  the  parties  being  afterwards  had,  pursuant 
to  said  decision,  and  under  orders  of  reference  herein, 
l>efore  Wm.  B.  Wintertou,Esq.,  Referee,  and  judgment 
liaviug  been  duly  entered  on  his  report,  filed  10th 
March,  1874,  and  his  second  and  further  report,  filed 
11th  June,  1875,  at  a  Special  Term  of  this  court,  Hon. 
Joliu  Sedgwick,  Judge,  dated  3d  August,  1875,  and  en- 
tered Gth  August,  1875,  and  the  said  judgment  having 
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525  been  afBrmed  .it  a  General  Term  of  this  court,  on  the 
6th  day  of  November,  1876,  and  tlie  plaintiff  having 
thereafter  on  the  13th  day  of  November,  1876,  pursu- 
ant to  the  said  judgment,  entered  into  the  possession 
of  the  premises  therein  described. 

And  a  supplemental  account  under  said  judgment 

having  been  had  between  the  jiarties  under  au  order, 

at  Special  Term   of  this  court,  Hon.  J.  ,T.  Freedman, 

*  Judge,    on   the   22d    March,    1877,    before    the    same 

Referee,  and  judgment  having  been  entered  on  his  re- 

526  port,  tiled  17th  July,  1877,  at  a  Special  Term  of  tliis 
court,  Hon.  John  Sedgwick,  Judge,  on  the  27th  July, 
1877  ;  and  the  said  judgment  having  liecn  affirmed  at 
a  General  Term  of  this  court,  on  the  7th  day  of  Janu- 
ary, 1878. 

And  the  parties  respectively  having  appealed  from 
said  judgments  to  the  Court  of  Appeals. 

And  an  order  and  judgment  having  been  made  at 
Special  Term  of  this  court,  Hon.  John  Sedgwick, 
Judge,  on  17th  May,  1878,  and  entered   on  18tii  day 

527  of  June,  1878,  by  which,  on  readiu'j;  and  filing  the  re- 
mittitur of  the  Court  of  Appeals  herein,  the  judgment 
of  that  court  was  made  the  judgment  of  this  court,  as 
follows : 

NEW  YORK  SITPERIOR  COURT. 

At  a  Special  Term,  hold  at  the  Court 
House  in  the  City  of  New  Yin-k,  on  the 
17tli  day  of  May,  1878. 

Present — Hon.  John  Sedgwick,  Justice. 
528 


The   Madison    Avenue    Baptist 
Church 

oqainsi  \   t    i 

f  Ju(i(pnnd. 

The  Baptist  ChupiCh  in  Oi,m5ul 
Street,  etc. 

On  reading  and  filing  tlie  remittitur  of  the  Court  of 
Appeals  herein. 
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On  motion  of  tlio  tlcfondaiit  on  notice  for  tlio  27t]i 
clay  of  Miij,  187S,  for  tlio  sottl<>nient  of  this  jndKmcnt:, 
and  ou  reading  ;ind  filing  tlio  affidavit  of  Addison 
Brown,  and  on  hearing  Mr.  AVilliam  E.  Martin,  for  the 
defendant,  and  Mr.  Addison  Brown  for  the  plaintiff  in 
opposition  thereto. 

It  is  ordered  and  adjudged,  that  the  judgment  of  the 
Oonrt  of  Appeals  be,  and  the  same  herebj'  is,  made  the 
judgment  of  this  court. 

And  it  is  therefore  further  ordei-ed  and  adjudged  : 

I. — That  the  said  judgment  appealed  from  bo  re- 
versed in  so  far  as  respects  the  amount  found  due  and 
to  be  paid  to  the  defendant  by  tlie  plain tiflf.  That  iu 
respect  thereto  a  new  accounting  be  had,  by  or  under 
the  direction  of  the  court  below,  upon  the  principles 
indicated  in  the  ojiinion  of  this  court. 

II. — That  upon  the  determination  of  the  amount 
found  due  the  court  below  specify  a  time  within  which 
the  same  must  be  paid  to  the  defendant,  and  in  default 
of  such  23ayment  that  a  sale  of  the  property  be  de- 
creed as  iu  foreclosure,  the  plaintiff  meantime  to  re- 
tain possession  of  the  premises. 

III. — That  an  accounting  be  had  between  the  parties 
on  the  following  rules  and  principles  : 

1.  The  defendant  should  be  credited  with  the  whole 
amount  it  paid  upon  the  principal  of  the  plaintiff's 
debts,  exclusive  of  the  sum  of  thirty-four  hundred  dol- 
lars contributed  by  or  on  behalf  of  the  plaiutiff  tor 
the  purpose. 

It  should  also  be  credited  with  the  interest  it  paid, 
which  had  run  or  accumulated  before  the  21st  day  of 
October,  18ll2,  and  then  upon  these  two  sums  of  prin- 
cipal and  accumulated  interest  it  should  have  interest 
from  November  13th,  1876,  to  date  of  final  adjustment 
and  payment. 

2.  The  defendant  should  bo  charged  with  so  much 
interest  upon  plaintiff's  indebtedness,  if  any,  which  ac- 
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53l'i  cnied  bot.wfon  tlio  two  dates  above  mentioiiecl,  as  it 
l';\iic(l  to  pay,  ami  interest  upon  such  interest  paiil  by 
plaiutiti  from  the  time  of  payment  to  the  date  of  final 
adjusttniMit  ;  also  witli  sncli  sams  of  money,  if  any,  as 
were  at  the  first  date  njentioned  owing  to  the  plaiutifif 
and  c()llecte<l  by  the  defeniLmt,  and  interest  upon  such 
sums  from  tlie  time  of  p;iyment  to  tlie  defendant  to 
the  dale  of  final  adjustment ;  also  with  the  sura  of  four 
thousand  five  liundred  and  seven  and  sixteen  hun- 
dredths dollars  and  interest  thereon,  paid  by  plaintiff 

534  b)  the  defendant  under  the  judgment  of  the  court 
l)(!lo\v,  witli  interest  on  such  sum  to  the  date  of  final 
adjustment. 

3.  The  defendant  should  have  no  allowance  for  per- 
manent improvements  and  other  matters  to  which  our 
attention  has  b(>cn  called,  and  the  plaintiff  should  not 
1)0  allowed  for  the  use  of  the  church  as  claimed  before 
or  since  the  final  decision  of  this  court  in  1871,  nor  for 
repairs  to  the  church  and  furniture  made  necessarj'by 

p..^  the  ordinary  use  of  the  chiircli,  nor  for  sums  of  money 
received  by  the  d-ifendant  for  letting  the  church  for 
concerts,  etc.,  as  claimed. 

4.  For  the  use  of  the  church  the  defendant  should 
bear  all  the  expenses  of  the  insurance,  repairs,  taxes, 
and  for  maintaining  and  keeping  u])  the  church  and 
services  therein. 
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IV. — That    the    defendant   shall    have  an  equitable 
lien,  and  as  mortgagee  upon  the  premises  described  in 
the  com)")laint   and    in  the   judgment,  for  the  amount 
which    shall    be    found  due  to  it  on   these  principles      ] 
which  have  been  herein  established. 

V. — That  in  all  other  respects  the  said  judgment  be      ' 
affirmed,  without   costs    to    either   party    against  the 
other  in  the  Court  of  Appeals. 

And  an  order  having  been  entered  herein  at  Special 
Term,  Hon.  J.  J.  Freedman,  Judge,  on  the  Ifith  Octo-      ' 
ber,  1878,  by  which  all  the  issues  in  this  action  were      I 
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referred  to  the  Hon.  William  Mitclie  1,  as  Referee,  to    r-:n 
bear  aud  determine  the  same. 

Now  on  reading-  and  filing  the  report  of  said  Hon. 
William  Mitchell,  Referee,  under  said  order,  dated 
29th  September,  1879,  and  duly  filed  on  2-lth  day  of 
October,  1879. 

And  on  reading  and  filing  a  not'ce  of  motion  by  the 
defendant  for  this  judgment,  aud  ou  motion  of  William 
R.  Martin,  Esq.,  attorney  of  defendant,  and  ou  hear- 
ing Addison  Brown,  Esq.,  attorney  for  phiiutitf,  it  is 
ordered  aud  adjudged,  as  follows  :  gyg 

Firnt. — That  the  defendant,  the  religious  corpoiatiim 
formerly  known  as  "The  Baptist  Cliurch  in  Oliver 
Street,"  and  whose  uamewas  subsequently,  bj' order  of 
the  Supreme  Court,  ou  the  6th  December,  1803, 
changed  to  "  The  Madison  Avenue  Baptist  Church,"  is 
entitled  to  judgment  and  shall  recover  against  the 
])laintiff,  the  religious  corporation  known  as  "  The 
Madison  Avenue  Baptist  Church,"  and  formerly 
named  "  The  Lexington  Avenue  Baptist  Church,"  the  539 
sum  of  seventy  thousand  sis  hundred  and  seven 
dollars  and  ninety-four  cents,  together  with  interest 
thereon  from  the  29th  day  of  September,  1879,  for  the 
balance  of  the  account  in  this  action,  under  the  judg- 
ment of  the  Court  of  Appeals,  stated  by  the  Referee 
in  the  said  report ;  and  also  the  sum  of  five  hundred 
aud  fifty-six  dollars  aud  twenty-five  cents,  for  the  por- 
tion of  the  Referee's  fees  charged  by  him  against  the 
plaiutitf,  aud  paid  to  him  by  the  defendant,  with  in- 
terest thereon  from  tlie  said  29th  day  of  September,  510 
1879  ;  and  also  for  the  further  sum  of  fifty-five  dollars 
for  the  costs  and  disbursements,  and  the  further  sum 
of  five  hundred  dollars  for  the  allowances  to  the  de- 
fendant, arising  since  the  1st  May,  1878,  as  adjusted, 
with  interest  thereon  from  the  date  of  this  judgment ; 
the  payment  of  all  of  which  sums  is  to  be  enforced  as 
hereinafter  provided  :  and  it  is  further  ordered  and 
adjudged  that  neither  party  have  any  claim,  as  against 
the  other,  for  any  other  costs,  disbursements,  or  Ref- 
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g,  ^     ereu's  fees  acciuiiig    prior  to   May  1st,   1878,  except 
those  allowe  1  hy  said  Referee  in  his  report. 

Secondlj/. — It  is  fmther  ordered  and  adjudged  that 
the  plaintiff  i)ay  to  defendant  or  its  attorney,  the 
sums  iierein  recjuired  to  bo  so  paid,  with  the  interest 
as  above  required,  witliiu  two  months  from  notice  in 
wiiting  to  Ihe  plaintiff,  or  its  attorney,  l>y  the  defend- 
ant or  its  attorney  of  the  amounts  so  required  to  be 
paid. 


512 


oiU 


-AL 


TliinUij. — It  is  fui  tlier  ordered  and  adjudged  tliat 
the  defendiint  has  an  ecjuilable  lien  and  as  jnortgagee 
upon  the  promises  described  in  the  complaint  and 
herein  descrdjed,  fin'  the  ainoiiut  thus  directed  to  be 
paid  to  it  by  the  plaintiff. 

Foiuihly. — It  is  further  ordered  and  adjudged,  that  on 
such  payment  being  made  within  the  two  months 
aforesaid,  or  without  the  sale  herebj'  ordered  being 
made,  the  defendant  acknowledge  satisfaction  of  the 
two  bonds  and  mortgages,  made  by  the  plaintiff  to 
Jacob  Vauderpoel  on  said  premises  for  thirty  thou- 
sand dollars  and  twelve  thousand  five  hundred  dol- 
lars, respectively,  as  described  in  the  said  report  of 
the  llefeiee,  and  surrender  all  other  bauds,  coupons, 
and  notes  of  the  plaintiff",  now  held  by  the  defendant, 
add  which  by  the  said  report  of  the  said  Referee  are 
charged  against  the  plaintiff'  in  favor  of  the  defend- 
ant, or  give  a  good  and  sufficient  release  from  the 
same. 

Fi/llill/. — It  is  firrther  ordered  and  adjudged,  that, 
in  default  of  such  payment  by  plaintiff'  to  the  defend- 
ant a.s  herein  required  and  within  the  time  hereby 
limited,  that  all  and  singular  the  premises  mentioned 
in  the  complaint  in  this  action,  and  hereby  described, 
or  so  much  thereof  as  shall  be  necessary  to  raise  the 
amount  required  by  this  judgment  to  be  paid  by  the 
plaintiff' to  the  defendant,  and  which  may  be  sold  sep- 
arately, without   material  prejudice  to  the  parties  in- 
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terested,  be  sold  at    public   auction,  according  to  the    545 
course  and  practice  of  this  court,  by  Hon.  Wm.  Mitch- 
ell, of  the  City  and  County  of  New  York,  wbo  is  here 
by  appointed  Keferee  for  the  purposes   of  this  judg- 
ment. 

That  such  sale  be  made  in  the  said  City  of  New 
York,  where  the  said  premises  are  situated  ;  that  such 
Referee  give  public  notice  of  the  time  and  piace  of 
such  sale,  according  to  law  and  the  course  and  prac- 
tice of  the  court,  aud  that  the  defendant  or  any  of  the 
parties  to  this  action  may  upon  such  sale  become  646 
the  purchaser  of  the  premises  sold,  or  of  any  part 
thereof ;  that  the  said  Referee  execute  to  the  pur- 
chaser or  purchasers  of  the  premises  so  sold  a 
good  and  sufficient  deed  or  deeds  in  the  law  for 
the  same  ;  that  out  of  the  proceeds  of  such  a  sale, 
after  retaining  his  own  fees,  and  the  lawful  charges 
aud  disbursements  attending  the  sale,  and  after  pay- 
ing any  taxes  or  assessments  at  the  time  of  such  sale 
that  may  be  a  lien  or  liens  on  the  premises  sold,  or  on 
any  part  thereof,  the  said  Referee  pay  to  the  defend-  547 
ant,  or  to  its  attorney  in  this  action,  the  several  siims 
herein  required  to  be  paid  to  the  defendant,  and  the 
interest  thereon  as  herein  required,  or  so  much  thereof 
as  the  moneys  arising  from  such  sale  suffic  e  to  pay,  and 
that  the  said  Referee  take  the  receipt  of  defendant  or 
its  attorney  for  the  several  amounts  so  paid,  and  hie 
the  same  with  his  report  of  sale  ;  that  he  bring  the 
surplus  money  arising  from  such  sale,  if  any  there 
shall  be,  into  court,  and  pay  the  same  within  five  daj's 
after  the  same  shall  be  received  by  him,  to  the  Cham-  5<8 
berlain  of  the  City  of  New  York,  as  county  treasurer, 
to  the  credit  of  this  cause,  to  abide  the  further  order 
of  the  court. 

SixlhJij. — And  it  is  further  ordered  and  adjudged 
that  the  plaintifi"  in  this  action  be,  and  it  hereby  are, 
barred  and  foreclosed  of  and  from  all  right,  estate,  in- 
terest, claim,  lien  and  equity  of  redemption  in  and  to 
the  said  premises  so  sold,  and  every  or  any  part 
thereof.  And  it  is  further  ordered  and  adjudged  that 
18 
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549  the  pxiicliaser  or  purchasers  of  the  premises  so  sold 
be  let  into  the  possession  thereof,  and  that  any  of  the 
parties  to  this  action  who  may  be  in  possession  of  the 
premises  so  sold,  or  any  part  thereof,  and  any  persons 
who,  since  the  commencement  of  this  action,  may  have 
come  into  such  possession  under  such  parties,  or  any 
of  them,  deliver  possession  thereof  to  such  purchaser 
or  purchasers,  upon  production  of  said  Referee's  deed 
therefor. 

And  it  is  further  ordered  and  adjudged  that  the  said 

550  Referee  do  with  all  convenient  speed  make  a  report  to 
this  court  of  such  sale,  so  to  be  made  as  aforesaid,  and 
of  his  proceedings  thereupon,  and  that  if  the  moneys 
arising  from  such  sale  shall  be  insuflScient  to  pay  the 
amounts  owing  and  above  ordered  to  be  paid  to  the 
defendant,  and  the  costs  of  this  action,  then  that  the 
said  Referee  specify  the  amount  of  such  deficiency  in 
in  his  report  of  sale,  and  that,  on  the  coming  in  and 
confirmation  of  such  report,  the  jtlaintifl',  the  Madison 
Avenue   Baptist    Church,   pay    to    the    defendant  the 

551  amount  of  such  deficiency,  with  interest  thereon  from 
the  date  of  said  report  of  sale,  and  that  the  defendant 
have  execution  against  the  plaintiff  therefor. 

Seventhly. — And  it  is  further  ordered  and  adjudged 
that  if  a  sale  be  made  of  said  premises  for  want  of  pay- 
ment by  i)laintiff,  the  defendant  may  retain  such 
bonds  and  mortgages  and  such  other  bonds,  coupons, 
and  notes  as  are  described  in  the  fourth  clause  of  this 
judgment,  as  muniments  of  title  under  the  sale  so  to 
be  made. 


552 


Eujldhlij. — The'premises  in  the  complaint  described 
and  hereby  ordered  to  be  sold  are  described  as  follows 
— that  is  to  say  : 

All  these  five  certain  lots  of  land,  situate,  lying  and 
being  in  the  City  of  New  York,  with  the  church  edifice 
and  lecture  room  thereon  erected,  which  taken  to- 
gether are  bounded  as  follows  :  Beginning  at  the 
southeasterly  corner  of  Madison  avenue  and  Thirty- 
first  street,  and   running  thence  southerly    along   the 
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easterly  Hue  or  side  of  Madison  avenue,  seventy-eight  553 
feet ;  thence  easterly  and  parellel  with  Thirty-first 
street,  one  hundred  feet ;  thonce  southerlj-  and  paral- 
lel with  Madison  avenue,  twenty  feet  to  the  centre 
line  of  the  block  between  Thirtieth  and  Thirty-first 
streets  ;  then  easterly  along  said  centre  line  and  pai'- 
allel  with  Thirty-first  street,  fifty  feet;  thence  north- 
erly and  parallel  with  Madison  avenue,  ninety-eight 
feet,  to  the  southerl}'  line  or  side  of  Tiiirty-first  street; 
and  thence  westerly  along  said  southerly  line  or  side 
of  Thirty-first  street,  one  hundred  and  fifty  feet  to  the  55i 
place  ot  beginning. 

Entered  2.3th  October,  1S79. 
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The    Madison  Avenue    BAPTiyTJ  555 

Church  .         / 

«!/*'•  \   Kollce. 

The  Baptist  Crurch  in  OliverIi 
Street,  etc. 


Take  notice,  that  on  the  )'ep(>rt  of  Hon.  WilHam 
Mitchell,  Esq  ,  Referee,  herein,  the  proposed  jud;^- 
ment,  herewith  served  upon  you,  will  be  presented  fur  •'>5() 
settlement  at  Special  Teim  of  tliis  innirt,  on  the  KJth 
day  of  October,  iust,,  at  10^  o'clock  in  the  forenoon, 
and  an  application  be  made  for  final  judgment  on 
said  report. 

Yours,  itc. 
.  New  York,  IGth  October,  1879. 

Wai.  R.  Matitin, 

Att'u  Deft. 
To  Stanley  &  Brown,  Esqs., 

Alt'ys  PVf 


Notice  of  Motion.  140 

557  NEW  YORK  SUPERIOR  COURT. 


558 


55i) 


The   Madison    Avenue    Baptist 
Church 


agst.  \    Notice  of  3Iotion. 


The  Baptist  Church  in  Oliver^ 
Street,  &g. 


Take  notice,  that  upon  the  decision  and  report  of 
the  Referee,  whicli  is  herewith  served  upon  you,  his 
opinion  and  the  testimony  before  him,  his  certificate 
and  the  annexed  affidavit,  a  motion  will  be  made  on 
the  part  of  the  defendant  for  an  extra  allowance,  &c., 
at  S})ecial  Term  of  this  court,  at  Chambers,  at  the 
Court  House,  on  the  IGtb  day  of  October,  1879,  at 
lOj  o'clock  in  the  forenoon. 


Yours,  <fcc, 


Wm.  R.  Martin, 

Att'y  Deft. 


660 


New  York,  13th  October,  1879. 

To  Stanley  &  Brown,  Esqs., 
Atfys  PVff. 
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The    Madison  Aa'ekue    Baptist 
Chorch 

a9a^^^t  >    Affidavit. 

The  Bapist  Church  in  0liveb| 
Street,  &g. 

City  and  County  of  New  York,  ss  : 

William  R.  Martin,  of  said  Cit}^  being  duly  sworn 
says  he  is  the  defendants'  attorney  herein. 

That  the  reference  before  the  Hon.  William  Mitchell 
commenced,  under  a  special  order  of  reference  to  him, 
made  by  Judge  Sedgwick,  in  July,  1878,  and  that  sev- 
eral meetings  were  had  and  proceedings  taken  until 
30th  October,  1878,  when  the  reference  commenced 
anew,  and  the  former  order  was  superseded  by  a  gen-  5  3 
eral  order  of  reference  made  b}-  Judge  Freedman,  to 
hear  and  determine. 

That  the  reference  was  a  difficult  and  extraordinary 
within  the  provisions  of  the  Code,  for  extra  allow- 
ances, and  that  the  final  judgment  is  a  judgment  of 
foreclosure,  in  favor  of  the  defendant  against  the 
plaintiff,  to  recover  170,607.94,  with  interest,  and  the 
Referee's  fees  in  addition,  and  that  the  Referee  awards 
to  the  defendant  costs  from  1st  May,  1878  ;  that  is, 
since  the  decision  of  the  Court  of  Appeals,  directing  a  564 
new  accounting  ;  that  the  proceedings  on  the  refer- 
ence have  occupied  forty-four  meetings,  not  including 
meetings  at  which  nothing  was  done,  or  adjournments  ; 
that  the  meetings  at  which  the  defendant  was  actor, 
commenced  at  11  A.  M.,  and  lasted^till  about  3  p.  M. ; 
and  those  at  which  plaiutiti"  was  actor  commenced  at 
1  p.  M.,  and  lasted  about  two  hours ;  that  the  whole 
number  of  hours  occup  ed  by  the  proceedings  on  the 
reference,  according  to  the  computation  of  the  Referee, 
including  the  time  he  expended  in  examining  questions 
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565  of  law,  when  the  counsel  were  not  present,  was  115  ; 
that  the  taking  of  the  testimony  was  concluded  on 
the  3d  Jiily,  187!) ;  that  the  case  was  thereafter  sub- 
mitted on  written  briefs,  and  the  final  submission  was 
on  the  7th  August,  1879. 

That  during  the  course  of  the  refei  ence  long  discus- 
sions on  the  questions  of  law  were  had,  on  the  ad- 
mission of  testimony,  on  the  interpretation  of  the 
opinion  of  the  Court  of  Appeals,  and  upon  the  ques- 
tions that  were  open  in  the  action  ;  that  these  discus- 

566  sions  occupied  seven  full  meetings  on  the  reference  ; 
that  the  defendant's  brief  was  printed,  occupying  81 
pages,  and  the  plaintiff's  was  quite  as  long,  in  manu- 
script ;  that  the  Referee's  report,  as  printed,  occupies 
37  pages. 

That  the  items  of  account  on  which  the  defendant 
claims  to  recover  were  sixty  in  number  ;  that  the  de- 
fendant voluntarily  credited  to  the  plaintiff  what  they 
were  entitled  to  under  the  decision  of  the  Court  of 
Appeals,  fifteen  items  in  number,  not  requiring  proof 

567  on  the  part  of  the  plaintiff ;  that  in  every  one  of  the 
items  claimed  by  the  defendant  for  the  payment  of  the 
plaintiff's  debts  in  186-',  the  plaintiff  required  the 
strictest  evidence,  and  would  not  admit  anything,  not- 
withstanding the  old  date  of  the  transaction,  and  the 
death  of  most  of  thejiarties  connected  therewith. 

That  the  Referee  allowed  every  one  of  the  items 
claimed  by  the  defendant,  with  the  exception  of  four 
items  of  interest,  or  of  apportionment,  amounting  in 
the  aggregate  to  $45.53. 

568  That  in  addition  to  these  credits  given  to  the  plain- 
tiff, the  Referee  allowed  the  plaintiff'  one  item  for 
pew  rent  collected  by  the  defendant  of  $81.50,  which 
had  been  casually  overlooked  by  the  defendant,  and 
which  defendant  admitted  in  evidence. 

That  in  addition  to  this,  the  defendant  claimed  to 
be  allowed  $3,891.11  for  interest  on  unpaid  debts,  for 
which  the  Referee  allowed  only  one  item  of  $56(J.55  ; 
the  plaintiff  also  claimed  for  insurance  premiums  and 
interest  $962.41,  and  also  for  Referee's  fees  $87.50,  and 
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for  premiums  paid   for  choice  of  pews   $895,  whicJi    569 
were  wholly  disallowed  by  the  Referee. 

That  defendant  claimed   interest,  with  semi-annual 
rests,  which  was  disallowed  by  the  Referee. 

That  all  the  accounting  had  been  once  previously 
had  before  Mr.  Wiuterton,  the  Referee,  and  every  one 
of  tlie  defendant's  claims  and  exhibits  against  the 
plaintiff  had  been  proved  or  put  in  evidence,  and 
brought  to  the  knowledge  of  the  plaintiff,  so  that  they 
knew  before  the  trial  began  before  Judge  Mitchell, 
everything  the  defendant  proposed  to  prove,  and  the  570 
nature  of  the  proof;  that  the  defendant  gave  the 
plaintiff,  freely,  access  to,  and  inspection  of,  the  defend- 
ant's treasurer's  accounts,  and  allowed  them  to  read 
without  further  proof  all  the  entries  therein  which  enti- 
tled them  to  credits,  and  that  defendant  did  not  make 
any  formal  or  technical  objection  to  any  of  the  plain- 
tift's  testimony. 

That  the  defendant  had  29  witnesses  and  85  exhibits 
of  documentary  evidence. 

Wm.  R.  Maiitin.       571 
Sworn  to  before  me  this  lith  I 

day  of  October,  1879.  f 

Smith  E.  Lane, 

Notanj  I'lihlic, 

N.  Y.  Co. 
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The   Madison    Ayende    Baptist 
Church 

against 
The  Baptist  Church  in  Oliver- 

STEEET,  &.G. 

I,  William  Mitchell,  the  Referee,  who  heard  and  de- 
cided   the    above   action,  do  certify   that  said  action 
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573  and  the  trial  thereof  was  peculiarly  difficult  aud 
extraordinary.  A  great  many  witnesses  were  ex- 
amined. There  were  many  difficult  aud  important 
(luestions  of  law  discussed  at  leugth  in  the  progress  of 
the  trial  aud  at  the  close  of  the  evidence.  The  evi- 
dence as  taken  down  was  very  voluminous. 
New  York,  October  13,  1879. 

(Signed)  Wm.  Mitchell. 

Beferee. 
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Madison  Avenue  BArTisT  Church^ 

against 
Baptist  Church  in  Oliver-stbeet.  ' 
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City  and  County  of  New  York  : 

Addison  Brown,  being  duly  sworn,  says  :  That  he 
has  had  charge  of  the  above  action  on  behalf  of  the 
plaintiffs  upon  the  reference  before  Hon.  Wm.  Mitch- 
ell. 

That  the  account  taken  and  allowed  by  the  Referee, 
was  confined  to  the  items  and  principles  specifically 
enumerated  in  the  remittitur  from  the  Court  of  Ap- 
peals. That  evidence  seeking  to  vary  or  extend  them 
was  rejected ;  that  the  Referee  ruled  that  all  the 
former  findings  in  the  action  stood  for  the  pirrposes  of 
57(3  the  accounting  under  the  present  order  of  reference 
without  any  further  evidence,  and  that  the  present 
order  of  reference  was  to  be  practically  construed  as 
sendiniT  to  him  only  what  remained  undetermined. 

Deponent  further  says :  That  the  last  remittitur  from 
the  Court  of  Appeals  affirmed  the  prior  judgment  of 
this  court,  determining  the  issue  of  title  iu  plaintiffs' 
favor,  and  the  issue  as  to  defendants'  rights  as  legal 
and  equitable  mortgagee  in  possession  in  defendants' 
favor,  and  the  remittitur  reversed  said  prior  judgment 
only  as  respects  the  amount  found  due  to  the  defend  ant 
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under  its  legal  and  equitable  mortgages  iiuder  the  ac-  -yy 
counting  had  (after  the  trial  and  tindiugs)  before  Mr. 
Wiutertou  the  former  Referee  ;  and  that  according  to 
the  rulings  of  the  present  Keferee,  as  deponent  under- 
stands them,  the  case  was  before  him  not  for  any  new 
trial,  but  only  for  a  new  accouutiug  after  the  trial- — 
an  accouutiug  ordered  as  a  .suhstiiu'e  for  that  previ- 
ously had  before  Mr.  Wintertoti,  u[)0)i  new,  different, 
and  defined  principles. 

Deponent  further  says  :  That  the  ])laintiii"  desires  to 
file  exceptions  to  said  lleferee's  report,  but  that  said  -^^ 
Referee's  jeport  has  not  yet  been  filed,  but  has  been 
for  two  weeks  past  in  tiie  hands  of  the  defendant's 
counsel;  and  that  as  in  the  case  of  the  former  Ref- 
eree's re]iort,  the  exceptions  to  the  report  should  be 
heard  before  the  entry  of  judgment  in  conformity  with 
Rule  30. 

Deponent  fuvther  saj's  :  That  according  to  the  remit- 
titiir  ueitiier  party  was  alh)wed  costs  up  to  that  time. 

That  nothing  but  an  accouutiug  as  after  a  trial  of 
issues,  and    upon  defined   principles    has  since   been    ~nq 
had,  and  as  depoueut  believes  sucli  a  case  is  not  with- 
in the  meaning  of  §  309  of  the  Code  except  as  a  simjjle 
action  of  foreclosure. 

Deponent  further  says  that  of  the  principal  sum  of 
$58,769.21  found  by  the  Referee  to  be  due  November 
13,  187(5,  $12,500  were  at  the  outset  admitted  by  the 
plaintiff,  and  many  items  of  the  residue  were  subse- 
quently, in  effect,  admitted  upon  the  mere  exhibition 
of  receipts  of  jjaymeut  by  defendant. 

Deponent  claims  that  if  any  allowances  be  granted, 
the  plaintiff  should  be  granted  at  least,  the  propor- 
tion indicated  by  the  Referee's  apportionment  of  Ref- 
eree's fees,  viz.,  one-fourth. 

That  much  of  the  latter  portion  of  the  reference, 
including  many  meetings,  and  about  one-quarter  of 
the  oral  testimony,  as  near  as  deponent  can  estimate, 
were  consumed  by  the  defendant  in  unsuccessful  op- 
position to  the  allowance  of  a  portion  of  the  plain- 
tiff's claims. 

That   it   is  not   true  that  defendant   admitted  the 

19 
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5gj  plaintiff's  claim  for  pew  reut,  collected  of  Young  ;  on 
the  contrary,  the  del'eudaut's  counsel,  after  the  evi- 
dence and  summing  up  were  closed,  attached  to  the 
Eeferee's  notes  of  the  evidence,  which  he  had  bor- 
rowed, certain  jireteuded  documentary  evidence  in  op- 
position thereto,  and,  when  apprised  of  the  wrong, 
refused  to  correct  it,  and  compelled  deponent  to  make 
a  journey  to  Fire  Island,  to  lay  the  matter  before  the 
Referee,  by  whom  it  was  expunged,  and,  on  a  subse- 
quent special  meeting,  in   reference  thereto,  the  Ref- 

5g2  ^"^^^  refused,  after  argument,  to  open  the  cause  to  ad- 
mit such  evidence,  the  plaintiff  showing  a  complete 
rebuttal  thereof  ;  that  deponent  claimed  $2,000  in  the 
aggregate  more  than  was  allowed. 

Addison  BitowN. 
Sworn  to  before  me,  this  Octo-  ) 
ber  22,  1879,  f 

Melvin  Brown, 

Notarij  Piihlir, 

Kings  Co. 
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(Endorsed)— Filed,  Oct.  25,  1879. 
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Upon  the  application  for  final  judgment,  ifcc,  by  the 
defendant  against   the  plaintiff,  this   day,  it  is  stipu- 
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lated  upon  plaiutifif's  objection,  the  report  not  being  585 
filed,  that  the  plaintiff  may  serve  its  exceptions  to  the 
Keferee's  report  at  the  same  time  with  its  proposed 
case  ;  and  that  the  said  exceptions  may  be  heard  and 
passed  on,  with  the  appeal  to  General  Term  from  the 
judgment,  with  the  like  force  and  effect,  as  if  they  had 
been  filed  after  filing  of  the  report,  and  before  judg- 
ment and  an  order  of  the  court  made  overruling  the 
same,  and  ordering  judgment  thereon,  and  appeal 
taken  from  the  order. 

This    stipulation   is   made    to   cover   the  questions    ggf) 
raised  by  the  plaintiff  as  to  the   proper  practice  for 
review.     But  the  defendant  does  not  assent  to  plain- 
tiffs views  as  to  the  proper  practice. 

New  York,  October  23,  1879. 

W.  E.  Martin, 

Attormij  for  Defendant. 


Stanley,  Langdell  &  Bkown, 

Plaudiff's  Attorneys 
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Upon  the  report  of  Hon.  William  Mitchell,  Referee, 
and  his  certificate  as  to  an  allowance  for  defendant, 
and  on  motion  of  defendant  for  an  allowance,  with  the 
affidavit  of  William  R.  Martin,  defendant's,  attorney, 
on  the  part  of  the  defendant ; 
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589        And  on  the  affidavit  of  Addison  Brown,  on  the  part 
of  the  plaintiff, 

On  hearing  Mr.  Martin  for  the  motion,  and  Mr. 
Brown  in  opposition,  it  is 

Ordered,  that  the  defendant  have  an  allowance 
herein,  in  addition  to  the  costs  as  adjudged,  of  five 
hundred  dollars,  and  that  the  same  be  entered  in  the 
judgment. 

Enter,  J.  J.  F. 

Filed  October  25,  1879. 
590 
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The  Madison  Avenue  Baptist 
Chukch 

(UJKt. 

The  Baptist  Chukch  in  Oliver 
Street. 


Freedman,  J. — As  neither  party  is  to  have  costs  as 
against  the  other  for  any  matter  prior  to  May,  1,  1878, 
the  full  statutory  allowance  cannot  be  given,  and  in 
determining  the  amount  to  be  given,  the  subsequent 
proceedings  only  can  be  considered. 

Thiee-fourths  of  the  amount  of  the  Eeferee's  fees 
in  such  subsequent  proceedings  have  already  been  im- 
posed upon  the  jilaintiff.  Upon  the  whole  case,  I  am  of 
J92  the  opinion  that  no  greater  allowance  should  be  made 
to  the  defendant  in  addition  to  the  taxable  costs 
awarded  by  the  Keferee's  report,  than  the  sum  of 
$500. 
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Of  the  City  of  New  York. 


The  Madison  Atexue  Baptist 
Church 

ay  si. 

The  Baptist  Church  ix  Oliver 
Street. 
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Take  notice,  that  tlie  plaintiff  hereby  appeals  from 
the  judgment,  dated  October  24,  1879,  and  entered  in 
the  above  action  on  the  2oth  day  of  October,  1879, 
and  from  each  and  every  part  of  said  judgment,  to  the  gg^ 
General  Term  of  said  court,  and  also  appeals  to  the 
General  Term  of  this  court  from  the  order  granting  to  .X'-' 
the  defendant  an  extra  allowance  of  $500  therein, 
bearing  date  the  24th  day  of  October,  1879,  and  en- 
tered on  October  25,  1879. 

Dated  New  York,  Nov.  24,  1879. 

Stanley,  Langdell  <fe  Brown, 

Pftr-s  Attys. 
To  Wjt.  R.  Martin,  596 

De/fs  Atty. 
Thomas  Boese, 

Clerk. 
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The  plaintiff  excepts  to  the  findings  of  the  Referee's 
Report,  in  the  above  action,  bearing  date  September 
29,  1879,  as  follows  : 

1.  To  the  finding  that  the  forty-four  findings  of  fact, 
found  by  Sedgwick,  J.,  in  March,  1872,  remain  in  full 
force  and  effect  as  respects  the  matters  before  the  said 
Referee. 

2.  To  the  finding  that  the  said   forty-four  findings 
599    are  true. 

3.  To  each  and  every  of  the  said  forty-four  findings 
of  fact  of  Sedgwick,  J.,  embraced  in  said  Referee's  3d 
finding,  and  numbered  from  fiist  to  forty-fourth,  in 
tlie  same  manner  and  with  the  same  effect  as  if  each 
one  of  them  were  herein  excepted  to  separately  and 
severally. 

4.  To  the  finding  (if  so  implied  in  the  Referee's  fur- 
ther findings  Nos.  1  and  49),  that  the  plaintiff's  pay- 
ment of  $1,010,  half  of  former  Referee's  fees,  was  not 
paid  by  plaintiff  until  November  13,  1876. 

5.  To  the  Referee's  refusal  to  find  that  said  pay- 
ment of  $1,010  was  made  on  or  prior  to  August  3, 
1875. 

6.  To  the  Referee's  disallowance  of  interest  on  said 
$1,010,  from  the  said  August  3,  1875,  to  November  13, 
1876. 

7.  To  the  Referee's  finding  No.  46,  whereby  he  finds 
that  each  of  the  items  in  the  following  exceptions  Nos. 
8  to  12  and  14  inclusive,  were  debts  of  the  plaintiff  on 
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October  21, 1862,  or  contracted  by  the  plaintiff ;  that 
is  to  say  ; 

8.  To  his  twelfth  finding,  that  the  sum  of  $37.95 
had  accrued  as  costs  of  appeal  on  the  Stewart  judg- 
ment mentioned  in  the  eleventh  finding,  or  that  more 
than  $15  costs  had  accrued  or  was  any  debt  of  plain- 
tiif. 

9.  To  his  fourteenth  finding,  that  the  sum  of  137.95 
had  accrued  as  costs  of  appeal  on  the  judgment 
therein  mentioned,  or  was  any  debt  of  tlie  plaintiff,  and 
to  his  allowance  of  that  sum  as  a  j^art  of  that  item  of 

$1,255.82. 

10.  To  his  nineteenth  finding,  that  any  part  of  the 
bill  of  Phelps  &  Kingman,  for  $162.25,  was  a  debt  of 
the  plaintifl^., 

11.  To  the  Referee's  finding,  that  the  item  in  the 
bill  of  Phelps  &  Kingman  for  ten  settees,  $27.50,  was 
any  debt  of  plaintifi",  and  to  his  allowance  of  more 
than  $134.75  on  their  bill. 

12.  To   his   twenty-third   finding,    that   the  bill  of 
Wm.  R.  Martin  for  $150.30   was  a  debt  of  the  plaintifi",    603 
particularly    as    to   the    sum    of  $7130,  part    thereof 
claimed  for  legal  services,  or  that  the  same  was  a  debt 

of  the  plaintiff ;  and  also  to  the  finding  that  the  same 
or  any  part  thereof  was  paid  by  the  defendant. 

13.  To  the  twenty-sixth  finding,  that  the  defendant 
paid  Wm.  J.  Todd  $100  on  said  account,  or  that  the 
defendant  ever  paid  him  thereon  more  than  the  sum 
of  $5.00. 

14.  To  the  finding,  tliat  bonds  Nos.  14, 15, 16, 19,  20, 
21,  22,  23,  24.  25,  34, 35,  of  $500  each,  were  paid  by  the 
defendant,  as  found  by  said  second  and  thirtieth,  thirty- 
first  and  thirty-second  findings. 

15.  To  the  finding,  that  said  bonds  Nos.  14, 15,  16, 
19,  20,  21,  22,  23,  24,  25,  34,  35,  of  $500  each,  were 
entitled  to  come  into  the  account  against  the  plain- 
tifi'. 

16.  To  the  finding  that  the  defendant  paid  interest 
upon  the  following  bonds,  of  $500  each,  to  wit : 
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605  No. '23 $16  43 

"    18 16  43 

"    17 16  43 

On  one-balf  of  3  and  4 32  86 

No.  26 16  43 

$98  58 

17.  To  the  Referee's  disallowance  as  a  credit  to 
plaintiff  of  the  interest  on  the  following  loans  to 
plaintiff,  oiTtstanding  as  debts,  on  October  21,  1862, 
viz.  : 

Loan  by  G.  W.  Abbe,          $400  00  Int.  $393  78 

H.  W.Dnrkee,           123  25     "  121  32 

J.  Milbank,                  90  00     "  86  21 

D.  Jones,                 1,200  00     "  1,181  34 

J.F.Cunningham,     470  00     "  462  74 

$2,245  39 

18.  To  the  Eeferee's  finding,  that  the  loans  last 
named  did  not  bear  or  carry  interest ;  that  no  interest 
was  due  on  them  from  the  plaintiflf,  and  that  defendant 

607  is  not  chargeable  therewith. 

19.  To  the  Eeferee's  findings  sixty-four,  seventy,  that 
the  purchase  by  The  Ladies  Aid  Society  of  bond  No.  5 
enured  to  the  benefit  of  the  church,  and  was  a  satisfac- 
tion of  it,  and  bore  no  interest  and  was  satisfied  when 
boi;ght. 

20.  To  the  Referee's  disallowance  as  a  credit  to  the 
plaintiff  of  interest  on  said  bond,  to  wit,  the  sum  of 
$492.19. 

21.  To  the  Referee's  finding,  sixty-six,  sixty-seven, 

608  that  the  $4l0  was  a  gift  by  Maghee  &  Knowlton  to  the 
plaintiff,  or  if  a  debt,  was  not  one  bearing  interest ; 
and  to  the  disallowance  of  the  interest  thereon,  to  wit, 
$803.78. 

22.  To  the  Referee's  finding  sixty-nine,  that  it  was 
the  mutual  understanding  between  the  plaintifi'  and 
its  members  loaning  money  without  notes,  that  such 
loans  were  not  to  bear  interest. 

23.  To  the  Referee's  disallowance  of  the  sum  of 
$766.11,  as  a  credit  to  the  i:ilaintiff  for  premiums  paid 
by  it  for  insurance  effected  from  September  16,  1871, 


l.'<3  Plaintiff's  Requests. 

to  November  13,  187G,  on  s.iid  premises,  and  interest    C09 
thereon,  in  all  $962.41. 

24.  To  the  Eeferee's  disallowance  as  a  credit  to  the 
plaintiff  of  the  sum  of  $895,  or  any  part  thereof,  for 
premiums  on  choices  of  pews  paid  to  defendant  by 
plaintiff's  members  upon  the  sale  of  choices,  under 
the  plan  of  the  union,  in  18G2,  with  interest  thereon. 

25.  To  the  disallowance  as  a  credit  to  plaintiff  of 
$87.50,  one-half  of  the  Referee's  fees  on  the  supple- 
mentary accounting,  and  to  the  finding  that  the  order 

or  judgment  of  July  27,  1877,  as   respects  $188    costs,    610 
was  in  effect  reversed  by  the  Court  of  Appeals. 

2G.  To  the  finding  that  the  defendant  is  entitled  to 
judgment  for  $70,677.94  against  the  plaintiff. 

27.  To  the  fifty-fifth  finding,  that  Mr.  Milbank  gave 
no  receipt  or  voucher  for  moneys  received  by  him 
from  the  persons  therein  referred  to. 

28.  To  the  said  fifty-fifth  finding,  that  the  persons 
receiving  interest  from  the  plaintitT  "  directly  after- 
wards gave  back  to  thr,  plaintiff'  tlieij-  checks  for  the 
same  amounts."  gj]^ 
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ExeeptioHs  to  Re-    ,- ,  n 
t'usals  to  Find. 


Upon  the  submission  of  the  cause,  the  plaintiff'  re- 
quests the  Referee  to  find  tlie  following  matters  of 
fact,  viz.  : 

1.  That  there  were  due  to  the  following  parties,  or 
that  the  defendant  was  entitled  to  be  credited  for  pay- 
20 
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$37  95 

1,155  82 

162  25 

287  00 

150  30 

100  00 

3,500  00 

516  43 

1,066  56 

516  43 

516  43 

1,032  86 

1,113  74 

16  43 
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013    meuts   uui'lo   by  it  to   tlio  following  persons,  only  tlie 
sums  first  set  ojjpo.sitc  to  their  names,  viz.  : 

Stewart  &  Co.,  costs  on  appeal,  $15, 
J.  C.  Johnson  judgment,  $1,217.87, 
Phelps  ct  Kiup.^man,  nothing,  or  $112  25, 
M.  C.  Hull,  $245, 
W.  E.  Martin,  $11  or  .$81, 
William  J.  Todd  loan,  nothing  or,  ifec. 
Bonds  Peck,  no  principal, 
(J2^  "       H.  J.  David,  nothing, 

"       J.  S.  Hobby,  nothing, 

"       A.  M.  Hawkins,  nothing, 
A.  Marks,  nothing, 

"       Balen  ife  Co.,  nothing, 

"       W.  J.  Todd,  6  &  12,  nothing, 

"       Raynor,  nothing, 
Each  of  which  requests  was  refused  by  the  Referee, 
and  to  each  refusal  tlio  plaintiff  <luly  excepted. 

2.  Plaintiff  also  requested  the  Heferee  to  find  that 
gj5    plaintiff  in  the  account  is  to  be  credited  with  interest 

on  one  half  fees  of  Referee  Winterton  on  the  first  ac- 
counting, viz.,  on  $1,010,  to  November  j.3, 1876. 

Which  the  Referee  refused  ;  to  which  refusal  the 
plaintiff  duly  excepted. 

3.  Plaintiff  also  requested  the  Referee  to  find  that 
plaintiff  is  to  be  credited  in  the  account  for  interest 
which  plaintiff  claims  defendant  should  have  paid  on 
alleged  loans  from  the  following  i^orsons,  such  in- 
terest amounting  to  the  sums  first  set  opposite  to  their 
respective  names ;  interest  from  Oct.  21,  1802,  to  Nov. 
13,  1876  : 

INT. 

Pond  held  by  Ladies'  Aid  Society  for  $500,  $4'.}2  10 

Loan  by  G.  W.  Abbey,  $400,         ,  393  78 

"       Austin,  $200,                    '  196  §0 

"       H.  H.  Durkte,  $123.25,  12132 

'•      J.  Milbank,  $90,  88  61 

"       D.  Jones,  $1,200,  1,18 1  34 

"       Maghee  &  Knowlton,  $400,  393  78 

Cunningham,  $470,  462  70 

Each  of  which   the  Referee  refused  to  find,  and  to 

each  refusal  the  plaintiff  duly  excepted. 
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4.  Plaintiff  also  requested  the  Keferee   to   find  that    617 
it  is  to  be  credited  iu  the  account  for  premiums  paid 
for  insurances  effected  by  it,  and   also  for  interest  on 
each  of  said  sums  to  Nov.  i:^,  1876,  viz.  : 


MIUMS  PAID. 

WHEN  PAID. 

$255  00 

Sept.  28,  1871. 

60  00 

Dec.  1,  1871. 

163  89 

"  21,  1872. 

98  00 

Jan.  21>,  1874. 

98  00 

Nov.  20,  1874. 

82  50 

Oct.  5,  1875. 

8  72 

"  28,  1876. 

618 

$766  11  Total  interest....     $196  30 

Which  the  Keferee  refused  to  find,  and  the  plaintiff 
duly  excepted. 

5.  Plaintiff  also  requested  the  Eeferee  to  find  that 
it  is  to  be  credited  iu  account  with  $S7.50,  the  one-half 
of  Referee's  fees  paid  on  the  supplementary  accounting 
before  Mr.  Wiuterton,  and  interest  on  same  from  July 
28,  1877,  which  the  Referee  refused  to  find,  and  the 
plaintiff  duly  excepted.  619 

6.  Plaintiff  also  requested  the  Referee  to  find  that 
it  is  to  be  credited  in  account  with  $895  for  cash  re- 
ceived by  defendant  from  plaintiff's  old  members  for 
choices  of  pews,  such  choices  having  been  sold  just 
after  the  attempted  union,  and  with  interest  on  such 
sum  to  November  1-3,  1876. 

Which  the  Referee  refused  to  find,  and  to  each  the 
plaintiff  duly  excepted. 

Upon  the  settlement  of  the  case'^on  appeal,  the 
Referee  found  on  plaintiff's  request  the  following  620 

ADDITIONAL  FINDINGS. 

I.— That  the  payment  of  $1,010,  half  of  Referee's 
fees  referred  to  iu  Finding  1,  and  charged  iu  the  judg- 
ment dated  August  3,  1875,  against  the  defendant,  was 
paid  by  the  plaintiff  on  or  prior  to  the  last  named 
date. 

II. —The  sum  of  $312.84,  interest  referred  toiu  said 
Finding  1,  is  the  interest  on  $3,497.16  from  May  31, 
1875,  to  Nov.  13,  1876. 
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^'^^  Costs  on  Stewart  Appeal. 

III.— The  Stewart  juclgmea^.  was  recovered  against 
plaintiff  May  '29,  1862,  for  $2,277.34.  Tiie  judgmeut, 
with  interest,  was  paid  by  the  defendant  in  this  action 
on  Nov.  19,  J 862.  In  the  meantime  an  appeal  to  the 
General  Term  had  been  taken  by  the  plaintiff  ;  a  case 
proposed  and  amendments  served,  biit  the  case  was 
not  "  settled."  Stewart's  attorney  had  served  notice 
of  argument.  Ou  Dec.  12,  1862,  the  defendant  paid 
(5^2  the  sum  of  $37.95,  for  alleged  costs  of  appeal,  to 
Stewart's  attorney. 

IV.— The  Johnson  judgment  was  recovered  agaiLst 
the  plaintiff  on  May  22,  1862,  for  $1,173.86.  It  was 
paid  by  defendant  here  on  Dec.  1,  1862.  Meantime 
an  appeal  by  the  plaintiff  had  been  taken  to  the 
General  Term,  case  and  amendments  proposed  but 
not  settled,  and  no  notice  of  argument  was  served  ; 
ten  dollars  costs  of  motion  had  accrued.  Ou  Dec.  1, 
1862,  the  defendant  paid  the  motion  costs,  and  $37.93 
623    as  costs  of  appeal,  to  Johnson's  attorney. 

v.— On  or  about  October  20th,  1?63,  Mr.  Wm.  E. 
Martin  presented  to  defendant  his  accounts  (Exhibits 
49  and  50),  in  which  lie  charged  for  amounts  due  to 
him    for  loans  and  subscriptions  made  to 

plaintiff $1,425  00 

And  credited  ]}laiutiff  with  $1,265.00  due 
by  him  for  pew  bought  in  1861,  and 
premium 1,265  00 

Leaving  balance  due  to  him  ou  those  ac- 
counts       nm  00 

He  also  charged  for  his  bill  of  services 74  30 

$234  30 
From  that  he  deducts  for  one  year's  pew 

rent  due  by  him  to  November  1, 1862.  84  00 

Balance  due  him  on  those  accounts $1'^0  30 

Tliese  items  were  between  Mr.  Martin  and  the 
jilaintiffs. 
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Against  that  he  ciedited  for  another  year's  625 

pew  rent  due  to  defendant  November 

1,  1863 $34  (0 

And    for    premium    on    new    purchase   of 

choice  of   pew $135  00 

Less  $65  premium  on  old  choice 

of  pew 65  00 

70  00 

$154  00 

And  then  deductiner  above  due  to  him    ...         150  oO 

^  626 

He  paid  the  difference $3  70 

in  cash  to  the  defendant,  October  20,  1863,  and  made 
his  settlement  with  the  defendant,  and  gave  defend- 
ant his  receipts  (Exhibits  4'J  and  50).  No  other 
moneys  passed  between  the  parties  in  their  settle- 
ment. 

Vl. — In  the  settlement  witli  Wm.  J.  Todd,  for  his 
claim,  amounting  to  $331.76  (Exhibit  52),  defendant 
deducted  $95,  the  difference  of  premiums  on  choice  of  (527 
pews,  and  paid  him  in  cash  $i36.76,  as  stated  in  Ex- 
hibit 53.  Mr.  Todd's  claim  for  $100  loan  is  stated  in 
my  finding  No.  26,  and  for  iuterest  in  my  findings  40 
and  44.  To.ld  was  one  of  the  plaintiffs'  former  mem- 
bers. 

VIl. — The  following  persons  loaned  the  plaintiff  the 
following  amounts  jjrior  to  February  9,  1861,  being 
the  sums  referred  to  in  finding  56,  and  which  were 
owing  on  October  21,  1862, 

E.  Austin $200  00    ^"^^ 

H.  W.  Durkee,  balance 123  25 

D.  Jones 1,200  00 

J.  F.  Cunningham,  balance 478  00 

The  Referee  not  finding  herebj'  anything  incon- 
sistent with  his  original  findings  as  to  the  character  of 
said  loans. 

VIII. — At  the  foot  of  original  fiuding  53,  add  the 
words  "  Nor  were  the  plaintiff  or  Mi'.  Milbank  ever 
requested  \>j  the  defendant  or  its  officers  to  furnish 
any  such  specification." 
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629  IX. — Ou  November  11,  1862,  a  sale  of  pews  in  the 
plaiutifif's  church  was  had,  as  provided  in  Article  fifth, 
of  the  plan  of  union  (see  10th  tindiiig  of  Sedgwick,  J.). 
The  amounts  bid  were  bid  for  choices.  Exhibit  82, 
states  the  terms  of  sale  which  were  publicly  I'ead  at 
the  time.  Some  former  pew  owner.s,  in  surrendering 
their  pews,  stipulated  for  a  credit  of  the  amount  of 
premiums  for  choices  paid  by  them  on  a  jjrevious  sale 
(see  Exhibit  81).  Tiie  amounts  bid  for  choices,  the 
pews  and  the  persons  are  stated  in  Exhibit  83. 

630  The  defendant,  in  its  settlement  with  bidders  of 
choices,  allowed  a  rebate  of  former  premiums  paid  by 
them.  From  those  who  had  previously  been  mem- 
bers of  the  plaintiff's  church,  only  the  following  sums 
were  received  from  choices  instead  of  the  full  amounts 
bid,  as  stated  in  Exhibit  83.  The  following  state- 
ment of  defendant's  receipts  therefrom  having  been 
furnished  by  defendant  from  its  treasurer's  books,  to 
wit : 

Pew  Gl.  W.  J.  Todd,  January  16,  1863 $95 

631  "  48.  J.  L.  Lake,  February  18,  1863 25 

"  68.  Chas.  L.  Young,  January  26,  1863 100 

"  42.  Misses  MilV)ank,  February  23,  1863....  25 

"  49  and  li2.  J.  M.  Plumb,  Feby.  28,  1863. .  .  65 

"  88.  C.  H.  Benedict,  March  14,  1863 95 

"  69.  Mrs.  B.  Colgate,  March  14,  1863 -5 

"  4.5.  J.  W.  Middleton,  Augt.  3,  18(i3 15 

"  102.  A.  P.  Arnold,  April  10,  1863 35 

"  108.  L.  Cammings,  May  2-1,  1863 50 

"  87.  J.  Milbank,  June  1,  1863 125 

"  89.  W.  H.  Chapman,  October  1,  1863 110 

"  65.  W.  A.  Darling,  October  20,  1863 60 

(539       "     49.  W.   E    Martin,  in   settlement,   October 

20, 1863 70 

The  above  payments  by  Todd,  Mrs.  B.  Colgate, 
Milbank  and  Martin  were  on  the  same  pews  thereto- 
fore owned  by  them. 

The  purchasers  thereafter  occupied  the  above  pews 
for  a  longer  or  shorter  time,  at  least  for  a  few  months 
after  the  sale.  Thereafter  some  left  and  some  re- 
mained. 

X.— The  plaintiff,  on  July  28,  1877,  paid  to  Mr. 
Wintertou,  the  former  Beferee,  upon  the  supplemen- 
tal accounting,  the  sum   of  one  hundred  and  seventy- 
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five  dollars  for  liis  fees    on   tbat  accouuting,  and   the    633 
same  is  part  of   the    sum  of   $188,  mentioned   in   the 
judgment  on  the  supplemental  acco.iintiug,  filed  July 
27,  1877. 

XL — On  payment  in  cash  by  the  defendant,  to  the 
respective  holders  of  the  twelve  bonds  of  $500,  each, 
numbered  14, 15,  16,  19,  20,  21,  2  ',  23,  24,  25,  34  and 
35  of  the  principal  and  interest  owing  to  tliem 
thereon,  the  holders  of  said  bonds  assigned  them  to 
the  defendant  which  still  holds  said  bonds  uncancelled. 

XII. — The  twelve  bonds  last  named  are  part  of  the 
series  50  bonds  of  $500  each  all  secured  by  a  mortgage 
upon  the  ijlaintiff's  cluirch  premises  to  James  B.Colgate, 
Wm.  A.  Darling  and  Wm.  E.  Martin.  Trustees,  being  the 
mortgage  referred  to  in  the  25th  finding  of  Sedgwick, 
J.,  dated  May  1,  1861,  and  recorded  in  the  Kegister's 
office  of  the  Cit}'  and  County  of  New  York,  on  June 
20, 1861,  in  Liber.  654,  p.  346  (see  Exhibit  79).  Thirty- 
seven  bonds  in  all  and  no  more  were  issued  of  this 
series,  including  Bonds  Nos.  5  and  40.  Six  of  said 
bonds  were  cancelled  upon  payment  by  defendant  to 
the  holders,  and  ten  of  them  were  in  the  hands  of 
dififereut  holders  not  parties  to  this  action  at  the  time 
of  the  commencement  of  this  action,  and  are  mentioned 
in  Referee's  findings,  Nos.  42,  43,  44  and  45. 

XIII. — On  May  13, 1862,  the  plaintiff's  accommoda- 
tion note  for  $2,000,  which  the  treasurer  of  the  build- 
ing fund  had  theretofore  procured  to  be  discounted  in 
its  behalf,  became  due  at  the  Mechanics  Bank. 

The  said  treasurer  then  had  in  his  hands,  moneys 
of  the  plaintifl",  a  balance  of  $844.10  only,  and  to  aid 
him  to  take  up  the  said  note,  Mr.  Abbe  and  Mr.  Chap- 
man, at  his  request  on  that  day,  advanced  the  plaintiff 
$200  each,  which  was  used  by  the  said  treasurer  in 
paying  said  note  on  that  du.j,  and  the  treasurer  ad- 
vanced the  residue  of  the  money  necessary  to  take  up 
the  note,  so  that  after  paj'ing  the  note  the  plaintiff 
owed  the  treasurer  on  that  day  a  balance  of  $705.90. 

XIV. — The  amount  of  plaintiff's  insurance  upon  the 
church  property,  from  1871  to  1876,  is  stated  in  Ex- 
hibit No.  118. 
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637  The  defendant  proposed  as  additional  findings,  and 
the  referee  found  as  follows  : 

XV. — That  on  t"lie  trial  (fol.  1055)  defendant  offered 
in  pursuance  of  the  fourth  clause  of  the  judgment  in 
this  action  on  August  3,  1875,  by  Judge  Sedgwick, 
that  defendant  will,  on  payment  of  the  amount  ad- 
judged tojbe  due,  deliver  up  all  the  bonds,  coupons, 
notes,  obligations  and  other  receipts  and  vouchers  in 
its  possession. 

638  XVI.— That  the  account-book  kept  by  Mr.  Richard 
Stout,  as  treasurer  of  the  defendant,  produced  by  de- 
fendant and  read  for  the  purposes  stated  at  Q.  361, 
and  marked  Exhibit  70,  contains  entries  by  him  of  the 
payment  of  each  item  charged  by  the  Referee  in  his 
report  as  paid  by  the  defendant,  in  respect  to  which 
the  plaintiff  has  made  exceptions,  showang  the  date 
and  amount  of  each  payment,  the  person  to  whom 
paid  and  the  purpose  of  the  payment  as  stated  in  the 
findings. 

639  This  is  allowed  by  Referee  with  the  restrictions  men- 
tioned at  Q.  361  (fol.  767). 

Plaintiff  also  requested  the  Referee  to  find  as  fol- 
lows: 

XVII. — "There  was  no  proof  of  payment  by  the 
defendant  of  the  interest  on  the  bonds  Nos.  2.3,  18,  17, 
3  and  4,  26,  except  the  production  of  the  coupons 
marked  paid  by  its  attorney  and  counsel,  Wm.  R. 
Martin." 

The  Referee  finds  "  No  "  to  this  request,  to  which 
ruling  the  plaintiff  excepted. 

The  plaintiff  also  requested  the  Referee  to  find  pro- 
posed findings,  numbered  originall}'  11  and  12,  respec- 
tively. 

The  Referee  finds  Nay  to  the  whole  of  the  12tli  and 
to  that  part  of  No.  11  beginning  with  "  there  was  no 
proof,"  and  allowed  that  part  of  No.  11  preceding 
those  words. 

To  which  refusal  the  plaintiff  excepted. 

XVIIL— (No.  11).  The  Plaintiff,  by  resolution  of 
its   board,   May  31,  1860,  confirmed   the   acts  of  its 
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president  and  secretary,  who  then  reported  that  they    641 
had  engaged  of  Phelj^s  &  Kingman  certain  articles  of 
the    description    mentioned  in  the  first  four  items  of 
Exhibit   No.  42,  under  date  of  June  G,   1860,  at  the 
same  prices  and  amounting  to  $134.75. 

There  was  no  proof  before  me  of  the  delivery  or 
tender  of  any  of  tlioso  articles  to  the  plaintiff. 

XIX. — (No.  12.)  There  was  no  proof  before  me  of 
either  purchase  or  delivery  of  the  ten  settees  men- 
tioned under  date  of  January  5,  1861,  in  the  bill  of 
Phelps  ct  Kingman  (Exhibit  No.  42),  nor  of  any  audit, 
approval  or  allowance  of  any  part  of  their  bill  (Ex- 
hibit No.  42)  by  tLe  plaintiff. 
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The    Madison    Avenue    Baptist 
Church 

•    ,  I       Case  and 

a<aiiisf  ^  -r,        ,. 

•'  /  Jiixceptions. 

The  Bapist  Church   in  Oliverv 

Street.  I 

The  reference  was  brought  on  for  hearing  before  the 
Referee  in  September,  1878,  who,  having  been  first  "^^ 
duly  sworn,  thereafter,  on  the  defendant's  motion, 
made  an  order  directing  the  defendant  to  file  a  state- 
ment, dnl}'  verified,  of  its  claims,  with  the  credits 
allowed  by  it,  and  that  the  plaintiff  file  its  objections 
thereto,  and  statement  of  any  additional  claims,  also 
duly  verified.  The  plaintiff  objected  to  such  order, 
and  excepted  to  the  ruling  and  order. 

The  defendant  thereupon  filed  its  claim,  as  follows  : 
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The    Madison    Avenue    Baptist \ 
Choech  / 

.    ,  (      Defendant's 

"fi'""'**  /Account. 

The   Baptist  Church  in  Oliver\ 
Street.  I 

Restatement 

Of  the  accounts  between  the  plaintiif  and  the  defend- 
ant, on  tlie  principles  laid  down  in  the  judgment 
and  decision  of  the  Court  of  Appeals,  March  and 
April,  1878. 

Statement  of  Accoiud  tn  13///  Nov.,  1876. 

The  amount  that  the  defendant  paid  upon 
the  principal  of  the  plaintiff's  debts,  and 
also  the  interest  which  the  defendant 
paid,  which  had  run  or  accumulated  be- 

647  fore  21st  October,  1862.     Schedule  A.  ...  $68,488  35 
Deduct  the  sum  of   $3,40  ),  contributed  by, 

or  on  behalf  of,  the  plaintiff  for  the  pur- 
pose of  paying  plaintiff's  debts.  Schedule 
A 3,400  00 

$65,088  35 
Deduct  sums  of  money  owing  to  the  plain- 
tiff on  21st  Oct.,  1862,  and  collected  by 
defendant,  with    interest    to  13th  Nov., 
1876.     Schedule  B 321  08 

648  $64,767  27 
Deduct  also  the  sum  of  $4,507.16,  and  the 

interest  thereon,  paid  by  plaintiff  to  the 
defendant.     Scliedule  C 4,820  00 

Amount  due  13th  Nov.,  1876 $59,947  27 

Add  G  months'  interest    thereon    to   13th 

May,  1877 2,098  3) 

$62,045  58 
Deduct    amount   of  interest  on    plaintiff's 
indebtedness     which    accrued    between 
21st  October,  1862,  and  13th  November, 


163  Defendant'' s  Account. 

1876,  assumed  herein  to  have  beou  paid  649 

bj  plaintiff,  1st  May,  1877,  the  nest  in- 
terest clay  on  their  bonds.     Schedule  D  379  08 

$61,666  50 
Add   6   months'   interest   tliereou  to  13th 
Nov.,  1877 2,158  34 


$63,824  84 
Ado  6  months'  interest    thereon    to    13th 

May,  1878 2,233  87 


$66,058  71    650 


Add  intere'.t  with  semi-annual  rests,  until  final  pay- 
ment. 


Schedule  A 

Amount  defendant  paid  upon  tbe  principal  of  plain- 

TIJ'F's    debts,    and    also    the    interest   WniOH    DE- 
FENDANT   PAID    WHICH     HAD    RUN     OR    ACCUMULATED      ,.- , 

BEFORE  21sT  October,  1862.  '^ 

\.   Bom/  anil  Mortgnge,  $H0,000. 

ISC.'i. 
Oot.    2H.     Int.  from  1st.  July.  1S«2,  to  1st  Aiig't, 

ISfi'i ." .  .    $1,050  00 

18G:>. 
Feby    2.      Int.    from    1st    Aug't.    1862,   to    2 1st 
Oct..  1802,  included  in  payment  of 

11,050 466  67 

Oct.     17,     Principal 30,000  00 

|31,i51C,   07 

2.  7yo?i(/ (iiicZ  J/.))/(;(j(/e,  $12,500. 
1863 
Fcb'y     5.      Int.    from    1st    Ani;'!,    1862,  to    21st  ('.HS 

Oct.,  1862,  inrlnilcd  in  payment  of 

*;487.5(i ■ J;ly4  44 

May       2.     Principal i 2,500  00 

12,6it'   44 

3.  J itdfjiiieid  and  other  Debts. 
1862. 

Nov.      3.     Andrews,  Colby  and  Thompson $459  50 

12.     Mitchell,   Vance   &   Co,  with   int.   to 
21st  Oct.,  '62,  included  in  payment 

of$311.26 310  63 

"       S.   T.   Gordon,  included  in   payment 

of  $262.50 239   58 

Riker  &  Harms 76   12 

17.     S.  Douglass,  included  in  payment  of 

$33.33 22  22 
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653     ^'"^'-    1*^-     W.  ct  J.  Sloane : 

Bal.  of  acct.  due  3  J  July, 

1861 $1,(106  16 

Int.  from  that  date  to  2 1  st 

Oct.,  '62 117  44 

.    ftl,12S  60 

Included  in  payment  of  $1,128.98 
19.     A.  T.  Stewart  &  Co. : 

Judgment   of  29th    May, 

1862 ..■.*2,277  84 

Int.  from  that  date  to  2l5t 

Oct.,  Y,2 64  22 

2,342  06 

Included  in  i)ayment  of  *2,362,00 
Pec.     12.      A.  T.  Stewart  ifc  Co.:  Costs  on  appeal.  37  97 

.        Nov.    20.     Bogert.  B'lurne  it  Auten 36  00 

•'4     Di-c.       1.     John  (\  .lohnsoTi: 

.Indfiment  22d  May,  ■62..J1,173  86 
Int.    tiom   that    date    to 

21st  Ot..  '62 34  00 

Costs  on  appeal ,t1   79 

1,2.59  56 

Inchuled  in  payment  of  $1,268.79. 

12.        Note  at  Meelianics'  Bank 1,500  00 

Croton  wnter  t:i.\  tor  1862 65  31 

24.     A.  J.  Taylor,  with  int.  to  21st  Oct., 

1862.." 226  20 

Included  in  payment  of  $228. 
"       Note  Ban);  of  Commerce  and  protest.  901   00 

1863. 

Jan'y  15.     Phelps  it  Kingman 162  25 

C,K\     Feb'y  24.     A.  H.  White,  tor  note  dated 
19th  Feb'y,  1S61,  at  1 

year.    ..." $100  00 

Inl   from    19th   Feb'y  to 

21  st  Oct., '62....    ."...  4  73 

104   73 

Included  in  payment  of  $107.09. 

26.     M.  C.  Hull ". 287  00 

May      9.      Robert  ('(plby,  with  int.  to  21st  Oct., 

•,;■>  132  90 

Included  in  jiayment  of  $149.03. 

Oct,     21,     AVm.  K.  Martin.    ." l.%0  30 

23.      Wm.  C.  Martin 28  00 

Nov.    21.      Assessm'l  for  lielgian  ]iave- 
ment,  coutirmed  9lh  Feb., 

1859 $203  36 

650  ■       Int.  to  2Ist  Oct.,  1862 82  28 

$255  64 
Less   warrant   of  Comp- 
troller        277  15 

28  49 

Included  in  payment  of  $43.33. 

Nov.    15.     Wm.  J.Todd 100  00 

April    9.     A.  r.  Arnold 400  00 

May     2 1 .     Samuel  Colgate 100  00 

21.     Samuel  Colgate,  subscribed 100  00 

July     15.     W Ml.  W.  Todd,  subscribed .         200  00 


10,383  99 


$54,595   10 
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4.  JSomk  of  ^600  ($l;{,000   in  amt.),  pi-„ 

of  which  principal  and  interest  has 
been  paid. 

No9.  14,  15, 16,  19,20,  21  and  22.     \V. 

J.  &  J.  S.  Peck. 
6  moa.  iut.  to  1st  Nov.,  'C2..    -$122  50 

Charge  int.  to  21st  Oct., '62 $115  02    ■ 

1863. 
Nov.    30.     Principal 3,500  00 

1862.        No.  23.     David. 

Doc.    14.     6  mos.  int.  to  Nov., '62 ?;17.60. 

Charge  int.  to  21st  Oct.,  62 16  43 

1863. 

Nov.    30.     Principal 500  00 

1863.         Nos.  24  and  25.     Hobby. 

2  yrs.  int.  to  1st  Nov.,  '63..  .|140.  OJO 

'Ciiarge  int.  to  2l8t  Oct.,  '62 67  86 

Principal 1,000  00 

Nos.  34  and  35.     Young. 

6  mon.  int.  to  Ist  Nov.,  '62..  .$35. 

Charge  int.  tn  21st  Oct.,  '62 32  86 

Principal 1 ,000  00 

No.  40.     Vanderlip. 

2  yrs.  int.  to  21st  Nov.,  '63.  .  .$70. 

Charge  int.  to  21st  Oct.,  '62 33  93 

Principal 500  00 

No.  18,     Hawkins. 
6  mos.  int.  to  1st  Nov., '62. .  .$17.50. 
Charge  int.  to  21st  Oct.,  '62 16  43  G59 

Principal 500  00 

No.  17.     Marks. 

6  mos.  int.  to  1st  Nov.  '62. .  .$17. 60. 

Charge  int.  to  21st,  Oct.,  '62 16  43 

1866. 

Oct.     30.     Principal 500  00 

1862.  Nos.  29,  30,  31,  32  and  33. 

Williams  &  Onion. 
Nov.      5.     6  mos.  int.  to  1st  Nov.,  '62. .  .$87.50. 

Charge  int.  to  21st  Oct.,  '62 88   15 

Principal 2,500  00 

No.  2S.     Colgate. 

1  j-oar's  int.  to  1st  Nov.,  1862. $35.  (\i\0 

Charge  int.  to  2 Ist  Oct.,  '62 S3  93  """ 

Dec.     19.     Principal  suhscrilicd 500  00 

1862.  Nos.  3  and  4.     Balan. 

Dec.    30.     Principal  paid 500  00 

1863. 
Jan'y  16.     Principal  subscril/cd 500  00 

1864. 

March  9.  6  mos.  int.  to  Ist  Nov.,  '62. .  .$35. 

Charge  int.  to  21st  Oct., '62 32  86 

1863.  Nos.  6  and  12.     W.  J.  Todd. 

.lan'y   16.     Interest  due  lat  Nov.,  1861 45  88 

1  year's  int.  to  1st  Nov.,  1862. $70. 

Charge  int.  to  21st  Oct.,  '62 67  87 

"       Principal  subscribed 1 ,000  00 
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661         1S63.         Xo.  28.     Porter  A  Huston. 

Jan'y  21 .     Principal  subscribed SOO  00 

25.     1  years  int.  to  1st  Nov., '62.  .f35. 

Charge  int  to  2l3fOct,  '62 K3  93 


5 


Iiitural  /Mid  oil  S5,(XI0  of  bonds,  of 
irhieJi  principal  icas  not  paid. 


663 


664 


6.  CralUthfplaintijTOu sum  o/S3.40O 
eotitrihuitd  bii  or  on  hfh(j/  of  the 
ptaintijf,  for  the  purpose  of  /«»- 
•H_<;  plaintij^s  dehts. 

Received  as  follows : 

1862.       -  In  cash. 
Pec.    22.         0.  H.  Benedict $100  00 

lSf.8. 
Jan'y  21 .         C.  L.  Young 600  00 

In  the  obligations  of  the  plaintirt's 
church  turned  in  in  payment  of  the 
snbs«riptions.  as  stated  in  the  fore- 
going accounts : 
1S62. 

Dec.    19.     Bond  2?.     Colgate f  SM  0«1 

1S6S. 

Jan- V  16.  "     6  and  12.     Todd 1,000  00 

'    16.         '■     3  and  4.     Balen  ^ 5(X>  00 

21.         "     13.     Porter  A- Huston.     500  00 

May    21.     Note.     S.  Colffate 100  00 

July    15  •'        W.  ■W.Todd 20t>  OO 


13,595  57 
$68,190  67 


1862.  Nos.  36,  37,  38,  39.     Oelrichs. 
.Nov.     3.     6  mos.  int.  to  1st  Nov., '62.  ..*70. 

Charge  int.  to  2Ist  Oct.,  '62 SGS  72 

1862.  Nos.  1.2  and  27.     Colgate. 

Nov     17.     1  year's  int.  to  21st  Oct,  ,62.^105, 
662  Cliarse  int  to  21st  Oct.  •|".2. .....  101    79 

1863.  Nos.  ICtandll.     W.  J.  Todd. 

Jan'y  16.     Interest  to  1st  Nov..  1861 45  88 

1  ve.ir'sint  to  1st  Nov..  62.  .*70. 

Charge  int  to  21st  Oct.  '62 67  86 

1862.         No.  26.     Ray  nor  and  others. 
Nov.      2.     6  mos.  int  to  1st  Nov.,  '62. .  .$17.50. 

Charge  int  to  2Ut  Oct,  '62 16  43 


297   68 
$68,488  35 


$600  00 


2.800  00 
S.4(>«>  00 

$65,088  S5 


1*J7  Def&xdant's  Account. 

Schedule  B.  0G5 

SUJIS    OF    MONEY     OWISG     TO    THE    PlACOTFF     ON   21sT 

Oct.,  1862,  axd  collected   by  DEFENDisr,  with 
rsTEREST  TO  13th  Xov.,  1876. 

1S6-2. 
XoT.    22.     From  Dr.  Erans  ; 

i  quarters'  pew  rent J37  50 

Interest  to  loth  Xorember,  1S76 $36  70 

1S63. 
Feby  26.     From  M.  C.  Hull: 

6  quarters'  pew  rent, 126  00 

Interest  to  loth  yoTember,  1876 120  SS 

*157  SS  fl63  50     .-./..^ 
Interest  account 157  SS     ^"" 

*321   08 


^eliediile  C. 

The  srii  of  .?i,o07.i6,  and  the  intekest  thereon 
PAID  BY  Plaintiff  to  Defendant  on  13th  No- 
vejibek,  1S76. 

1j75. 

May    31.     Judgment $4,507  16 

Interest   to  13th    NoTt-mber.   1S76,  on 

S3.497.16 812  84     GG7 

f4.S20  IX) 

■Which  was  paid  as  follows : 
1S7.-1. 

May    :>1.     To  the  Referee §1,010  00 

i  of  his  feo8  chargeable  to  defendant. 
IS  76. 
Not.    13.     To  the  defendant 3,810  00 

?4,S20  00 


Schedule  D. 

Amounts   of   interest  on   Plaintlff's  indebtedness, 
which    accrued   between   21st  octobek,   1862, 

AND  loTH  Nov.,  1876,  AND  WHICH  THE  DEFENDANT 
DID  Not  pay,  assumed  HEREIN  TO  BE  PAID  BY  PLAIN- 
TIFF ON  1st  Mai,  1877. 

>nbond-i  36.  37,  38.  39,  Oelrichs  &  Co.,  $500  each,  amounting 

to  S2,000 : 
nterest  from  1st  to  loth  November,  1S76 — 12  days $4  67 

>n   bonds   Nos.   1,   2.  27,  Colgate,  each  |500,  amounting  to 
*l,5i)0: 

merest  from  1st  November.  lS73,to  I3th  November,  1876 3 

years.  12  days 318  j<l 


6.8 


Plaintiff's  CIaim.s,  cite.      168 

ggg     Ou  bonds  Nus.  10,  U,  \V.  \V.  Todil,  each   -JDOO,  uQioimting  to 

J;], 000: 

Interest  from  lat  to  13th  November,  1876—12  days 2  33 

On  bond  No.  26.  S.  Raynor  and  others,  $500: 
Interest  from  1st  May,  1875,  to  13th  November,  1876 — I  year, 

6  mos.,  1 1  days 53  68 

1379  08 

[Filed  with  Eefereo  by  defendant  ou  Oct.  30,  1878, 
:iud  afterwards  verified.] 


gyQ        Tlie  plaintiff  filed    its    objections    and    atlditional 
claims,  as  follows : 

NEW  YORK  SUPERIOE  COURT. 


The    M.\dison    Avenue    Baitist 
Ohdbch 

against 

571    The  Baptist  Church  in  Oliver^ 
Street. 


Ohji'ctions  to  tin'  defendant's  account  filed  ivith  Wm. 
31itc/icll,  Esq.,  Beferce,  and  statement  iif  clai/ns  of 
the  plaintiff. 

Objections. 

Upon  the  principles  directed  on  the  former  account- 
G72  ing,  the  plaintiff  felt  justified  in  waiving,  and  did 
waive  objection  to  many  objectionable  items,  which 
upon  the  present  hearing  it  is  not  justified  in  doing, 
and  it  must,  therefore,  require  jDroofs  to  support  the 
charges. 

The  plaintiff  accordingly  objects  to  the  account 
filed  by  defendant,  and  to  the  items  charged  for  al- 
leged payments  by  the  defendant  in  the  following  par- 
ticulars : 

First. — The  plaintiff  objects  to  all  the  alleged  pay- 
ments in  Schedule  A,  but  it  admits  the  assignment  to 
the  defendant  of  the  two  mortgages  for  $30,000,  and 
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$12,500  ;  also  of  soiue  bonds  ot  $500  each,  but  wliicb,    (;7:i 
and  how  many,  are  to  the  plaintiff  xiukuown. 

Second. — The  plaintiff  objents  to  the  compounding 
of  interest  on  any  snni  that  may  be  found  due  to 
defendant  by  means  of  sis  month's  rests,  or  by  any 
mode  of  compounding  interest. 

Third. — The  plaintiff  claims  that  the  defendant  is 
chargeable  with  the  following  items,  besides  those 
credited  to  plaintill'  in  defendant's  accounts: 

1.  Witli  adiiitidiiiil   (.■(iiiti-iliuliDiis  on    pluintiffs  arcdiiiit,  (i  /  t 
beskles  the  sum  of  *3,-10(i  cri'ilili'd  t'l  plaintitf  at  llie  einl  (if 

Schedule  A,  in  defemliiiit'.s  aicuiiiit,  «  hk-h  ci-udils  of  ¥».^0'> 
were  recUiood  b_v  counter  charj^esof  two  notes  amoiintiug  to 
$300,  to  {;3,10o";  that  the  phiintitl's  additional  subscriptions 
amounted,  as  plaintiff  believe.*,  to  at  least  $1,000,  making 
in  all,  $4,100,  besides  the  two  notes  credited  in  defendant's 
account;  and  the  sum  irf  §4,11"),  beini;  the  amount  of  such 
contributions  (besiiles  notes  or  seri|it)  received  by  defend- 
ant on  plaintiff's  account,  and  forniiii;;'  a  part  of  the  sum  of 
i-1  l.r.iiS.'i.'j  adiiiitled  by  the  answer  lo  have  been  so  received 
by  the  defendant,  of  which  the  defeiulant  claimed  to  have 
contributed  only  the  sum  of  $7,028.2!),  leaviu};-  the  balance 
of  .$4,100  in  money  to  be  credited  to  the  ])l,aiutiff,  all  of 
which  was  collected  directly  l).y  the  defendant  from  plaini  iff's 
members  or  friends.     This  fact,  with   the   absence  of  Mr.  (jyrj 

Middlclon,  pbuntitV's  former  olerli,  renders  the  i)lainlitf  un- 
able to  specify  more  in  detail  the  dale  or  amount  of  such 
collections. 

But  the  followina:  sums  are  believed  to  have  been  ci  n- 
tributed  on  iiUiintitf-s  account,  viz.,  about  .Ian.  1,  1863.  by 

.lames   Cuming $200'  00 

.\.  I'.  Arnold 200  00 

II.  A.  I'olhamus 50  00 

Jiob't   Colby 500  (10 

J.  II.  Maghee 20ii  00 

Jll.lSII  110 

Interest  on  same  to  Nov.  1,1878 1.274   68 

2.  With  the  sum  of  $1,319. .fiO  in  addition  to  the  amount 
credited  to  plaintiff  in  defendant's  Schedule  B  for  pew  rents, 

either  collected  or  which  might,  with  reasonable  ililigence,  U<0 

have  been  collected  by  the  defendant,  owing  for  rentals 
prior  to  Oct.  21,  1862;  the  said  sum  of  $l,3ly.50  'oeing 
the  balance  of  $1,483  reported  to  defendant,  as  per  state- 
ment signed  J.  F.  Cunningham,  Treasurer,  Sept.  1,  1862, 
attached  to  report  of  joint  connuittee  of  conference  dated 
Aug.  25,  1862. 

In  the  absence  of  Mr.  Middleton,  the  plaintili's  are  now 
unable  to  state  the  persons  from  whom  such  sums  were 
owing,  or  to  specify  what  additional  sums  were  or  should 
have  been  actually  collected,  and  from  whom,  except  the 
sum  of  about  eighty-six  dollars  collected  by  defendant  from 
C.  L.  Young  about  March,  1863,  and  they  reserve  the  right 
to  show  the  residue  of  the  above  amount  as  may  be  herein- 

alter  .ascertained 1,319  50 

Interest  from  May  1,  1863, to  Nov.  1,  1878    1,43111 

22 
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K77      S    AVitli     one-half    the    uraount    paid     W.    B.    WinUTtou,  _ 

"'  '      Helerue,  for  fees  on  accmintinj?.  July  15,  1877 *S7   50 

Inlerest  to  .luly  ITi,  1S77,  to  Nov.  1,  1878 »  lb 

4  With  !i(klitional  amount  of  interest  on  ilebts  of  plain- 
tiff owini;  Oct.  21,  1862,  accruing  between  Oct^  21,  1862, 
and  Nov!  IH,  187H.  besides  amount  credited  in  Schedule  D 
of  defendant's  account,  being  debts  referred  to  in  statement 
of  liabilities  dated  Aug.  27,  1862,  attached  to  said  report 
of  comuiittte  ot  conference,  viz.; 

Interest — 
On    Bond  of  Madison  Avenue  Baptist 

Church,  No.  5... S492  22 

On  sr)'.i2.ir.  iluo  .1.  Millbank.  Treasurer 

Madison  Avenue  Baptist  Church,  Oct. 

21    1862,  to  Nov.  13,  1876 583  02 

()78     On    |;4U0    due    Cxeo.  W.  Abbe,  Oct.  21, 

1862.  to  Nov.  13,  1876 'i'^'A  78 

On  $200  due   E.  Austen.  Oct.  21,  \W1. 

to  Nov.  13,  1876 196  89 

On  jil23  25  due  H.  H.  Durkee,  Oct   21, 

1862,  to  Nov.  13,  1876 I'^^l   32 

$1,787  2H 

Interest   on    $1,787.23    from    Nov.  13, 

1876,  to  Nov.  1,  1878 246  05 


2,083  28 


Other  debts,  if  unpaid,  with  inter- 
est, liberty  is  reserved  to  show  here- 
after when  a.'^certained.  [The  following 
were  afterwards  added,  to  wit;  David 
Jones,  interest  on  $1.20ii,  Oct.  21,  1862, 
(•7,,  lo  Nov.  13,  1876;  .1.  F.  Cunuinghain, 
interest  on  $470,  Oct.  21,  1862,  to  Nov. 
13,  1876;  J.  Millbank,  interest  on  $90, 
Oct.  21,  1862,  to  Nov.  13,  1876.] 

f).  With  the  sum  received  by  defend- 
ant for  premiums  for  choices  on  auction 
sale  of  pews  in  plaintiff's  church,  in 
1862,  as  foUws; 

1862. 
Nov      .i.  From  Benj.  Tike,  on  pew.  .  .   $150  00 
7.       ••       H.W.  Colwell,    ■■      ...        10  00 
».       ■•      D.  C.  Hayes,      -      ...        15  00 
21.       "       A.  Decker,  on  pew  No. 

82 10  00 

■■      22        "       Joseph   T.    Evans,    on 

USO  on  pew 50_00 

'        22        "       .loseph  Sediek,  on  pew  5  00 

■■      22        ■■       II.  <;.   Murphy 105  00 

•■      22.       ■•       John  White 80  00 

"      22.       ■'       John  P.  Hays,  on  pew.      105  00 
•it.      "       Mrs.  Dodges,  on  ^  "  7  50 

28.       •'       John    M.    Feirier,    011 

jiew  r,8 40  00 

•2.<).       ■■      Jolin  B.  "W'ettereau.on 

pew  104 7  50 

••      30.        '      Samuel      Ray  nor,     on 

pews  105  and  106.      110  00 
Jan      lo.       "       Win.  J   Todds,  on  pew 

145 95  00 

Hi        ■•       Win.  J.  Todds,  on  pew 

(hS. 100  00 
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Jan       18.   From  Tracy  H.  Harris,    on  /-qi 

pew  46 i>i20  00 

18.       "      Joseph    S.    Lake,    on 

pew  48   :2.)  Oil 

"      28.      "       Mrs.    J.    Newton,    on 

pew  loy 100  00 

"      28.      "      Mrs.  Milhank,  on  pew 

42 25  00 

28.       "       Mrs.  l'ei;g-,  on  pew  (li'i .        25  00 
"      28.      "      James    M.    Plnni.    on 

pews  49  and  112. .  05  00 
March  14.      "      C.  M.  Benedict,  on  pew 

88 95  00 

■■      14.       "      Mrs.    BoUes    Colsale, 

on  pew  6!l. .  .".  . .  25  00 
April  10.  "  A.  P.  Arnold,  on  pew.  85  00 
May    28.       "      James   Cummings,    on  H'  2 

pew  108.  .  .T 50  00 

Aug.      :>.       "      J.    W.    Middleton,    on 

pew  45 15   00 

June      1.  on    numbers    (J.    Mil- 

bank)  43  and  91  .  .      125  00 
Oct.        1.       "       \Vm.  H.  Chapman.  ...      110  00 
22.       "       Norman     Francis,    on 

jiew  97      .    .         .  .        15  (10 
"      24.       "       Geo.  M.  VanderhiU.  on 

pew  84 112  «5 

"      2(1.       "       Win.    A.    Darling,    on 

pew  lis (10  00 

*1,812  S5 

Interest  to  Not.  1,  !87S 2,004    5(i 

fl.   With  sums  delemlant  received  lor  f>83 

use  of  Uie  church  in  letting  it  out  for 
weddings,  lectures,  conecrls.  etc.,  IVom 
1863  to"l872.  as  follows: 

1 863. 
Ang.      3.   From  Uutgers'  Female  Insti- 
tute       loo  Oil 

1869. 
Dec.     19.       "       Kerr 25   00 

1870. 
Nov,      4.       "      Douglass 15  (lO 

"      21.       "       Phelps 25  00 

1871. 

Jan.     30.   For  use  of  church 5(1  00 

April  10.  '■  •■        25  00 

May     n.   From  Mr.  Harris 25  00  (;^^ 

2.       '•  "     Blair 5(1  (III 

1872. 

June    19.      ••         ■•    IngersoU 50  00 

365  00 

Interest  to  Nov.  1,  187S 238  67 

7.  With  amount  of  insurance  pre- 
miums for  insuring  the  church  paid  by 
plaintiff,  so  as  to  have  in.surance  avail- 
able to  the  plaintiff  in  case  of  loss  by- 
fire,  as  follows : 

1871. 
Sept.  28.  To  Lorillard   Fire    Insuranc 

Company  and  others.  .    j:255  (Id 
Dec.      8.    "     Nassau    Fire     Insuranee 

Company  and  others  6(i  00 


'.i8  110 
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685       18^2. 

Dec.    21.    To  J.-ffe>-snn  Fire  Insurance 

Company  and  others. .   i.\M  W 

1874.  .        , 

Jan.     'i:>.     ■■     Bowery    Fire    Inaiirance 
Coinimnv  antl  otlicrs.  . 
Nov     -20      ■•      Sterlini;-   Fire    Insurance 
^  ■  ,'o,„,mnynnaotl,ers..        98  00 

Seit.' ■';»>.     ■'     Mer,-1nu,ts-   Fire     In.ur- 

aiice  Co.  and  oiliers....        >>1   DO 

lK7fi.  ■ 
Sent    "S      "     Bowerv    Fire   Insurance 
^'  ,-„„,p„nyandoUu-rs..        HH  00 

Nov.      '.1.     ■■     SterliiiK    Fi'-^'  Insurance 
.„„                                   CoM,|.anvando.l,ers..        U>  00 
G86  '  $825  3!t 


Interest,  on  above  Id  N..v.  Ki,  1S7C>. 
additional  to  Nov.  1.  1878- 


204   IV 
105  91 
$1,1S5  41 


S  With  amount  of  expenses  of  re- 
Iiairin":  and  refurnisliint;-  the  clnirch 
Liifieewl,*!  vacated  l,y  defendant  on 
Novendx-ri;i.  187r.,an,lleltinddainda. 

tion  by  delendant. 

1877. 

lulv    24    raid   .1.   1'.   Nildo.   reimirins 

'      ■  i-ool,       $l'.'l'..       and 

/.QfT  $1.80  paid  phinil.er.   $\'.>1   80 

Oct      ;U.       '■       I'ottierit  Stynins  M'tV 

Co  ,  on    acc't,  paint- 

iny-.etc '-i,"""  <"' 

Nov  30.  "  I'ottier  &  Stymus  M'tg 
Co  ,  on  ncc't  paint- 
ing, etc l.W'O  '« 

..      10.       "       C.  Collier,  pnt'g i:i4   'Ml 

10        •■       II     Erbcn,   reiiairs   on 

or-an 2'''«  "«' 

.<      o-j        "       A    T   Stewart   it   ('o., 

for  upliolstery \AM  92 

Pec.     10.       "       A.  T.  Stewart  &  Co.,  ^ 

for  carpets I,'  18   »•> 

a        "       .1    1'.  Niblo,  for  mason 

work W   ^^ 

C88  1S78. 

j^„.     1,1.      "      l-ottier  A  Stymus  M'fg 

Co.,  jiaintini;,  etc.  .      494   19 
Feb'y  12.      •■      Hull,     (iripping     Co., 

repairs  on  lurnaces.        'yj   M 
19        "       I, Old;     A    Muiiroe,    for 

plumbins •'''*  '^''' 

..       12.       '•       Geo.  II.  Irving   A  Co., 

repairing  roof 137  ^0 

"  2fi.  "  Mitchell,  Vance  A  Co., 
renewing  gas  fix- 
tures, etc.  ;  bill, 
$C>,')4.21.  chargeable 
to    defts 300  00 
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Paid  John  Warner   for   labor    sundry 

times,  average,  date  Sept.  in,  1S77. .   $210  00 


Interest  on  above  items  to  Nov.  1,  1S78. 

Add  repairs  on  chapel,  bills  not  yet 
in,  and  bill  of  A.  A.  Anderson,  archi- 
tect, when  rendered  and  ascertained. 


tinn 
and 

Oct. 


G89 


1,246  72 
54S   l.S 


$8,704   8r. 


Witli  the  fair  value  of  the  use  and  occupa- 
of  tlie  mortgaged  pi'eniises  during  their  sole 
exclusive  occupation  by  the  defendant. 

21,  1862,  to  Oct,  21,  1863 ?!),0r>0  00 

1863,  "     1864 9,850  00 

1864,  "     1865 10,750  00 

1865,  '■     1866 11,650  00 

1866,  "     1S67 12,650  00 

1867,  "     1868 13,600  00 

1868,  "     18611 13,650  00 

1869,  ■'     1870 13,500  00 

1870,  ■•     1871 13,600  00 

1871,  "     1872 13,600  00 

1872,  "     1873 13,550  00 

1873,  "     1874 12,750  00 

1874,  "     1875 11.000  00 

1875,  "     1876 10,000  00 


690 


fl6'1,200  00 


Against  ^tlieee  charges  against  defendant  for 
the  value  of  the  use  of  tlic  property,  etc.,  is  to 
be  allowed  to  the  defendant  a  credit  of  interest 
at  the  rate  of  seven  per  cent,  per  annum  upon 
the  mortgages  and  other  debts  paid  by  the  de- 
fendant, as  may  be  ascertained,  with  interest,  to 
the  jilaintiff,  as  balances  may  be  struck. 


691 


In  support  of  the  above  claims  of  the  plaintiff  it 
will  offer  proof  of  facts  not  previously  before  the 
court,  and  jireseut  a  different  case  from  that  upon 
which  the  decision  of  the  Couit  of  Appeals  in  re- 
spect to  the  charges  to  be  made  against  the  defendant 
was  rendered. 

November  8,  1878. 

Stanley,  Lanqdell  &  Brown, 

Flaintiff'.s  Attorneys. 
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City  and  County  of  Now  York,  ss.: 

Geoi'ge  W.  Abl)e,  being  duly  sworn,  says  ;  He  is  the 
Secretary  of  the  Board  of  Trustees  of  the  Madison 
Avenue  13aptist  Church  ;  that  the  foregoiug  statement 
of  objections  to  the  defendant's  account,  and  of  plain- 
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693    tiff's  claims  herein  are  con-cct  to  the  best  knowledge 
and  belief  of  deponent. 

Geo.  W.  AiiBE, 
Secretary  Bonrd  of  Trudees  of  the  Bladi- 

son  Avenue  Baptint  (Jhiirch. 

Sworn  to  before  me,  this  8th  ) 
day  of  November,  1878,      j 
Melvin  Brown, 

Notary  Puhlic, 

Kings  Co. 

gg^        The  defendant  filed  objections  to  plaintiff's  counter 
claims,  as  follows  : 


NEW  YOKE  SUPERIOE  COURT. 


The  Madison  Avenue  Baptist 
Church 

ngf-  }  Br/fs  Ohjections. 

695    The  Baptist  Church  in  Oliveu 
Street. 


The  defendant  objects  to  the  account  and  claims 
filed  by  the  plaintiff  herein,  on  8th  November,  1878, 
as  follows  : 

1st.    To   the   amount   claimed    by  the  plaintiff  as 
additional  contributions,  and  to  each  and  every  item 
696    thereof ;   the  defendant  admitting  that  the  difference 
between  $3,400  and  §4,100  was  made  up  by  two  re- 
leases of  the  plaintiffs  debts,  by 

Robert  Colby $500 

A.P.Arnold 200 

which,  if  credited,  must  be  charged  as  payments  of 
plaintiffs  debts. 

2d.  To  the  plaintiff's  claims  for  uncollected  pew 
rents,  on  the  ground  that  each  and  every  one  of  them 
belongs  to  the  plaintiff,  and  were  never  transferred  by 
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tlie  pliiintiff  to  tlio  defeudaut ;  that  the  clofendaut  had    G'J7 
uo  right  aud  was  uudor  no  obligatiou  to  collect  them, 
and  did  not  in  fact  collect  them,  aud,  under  the  judg- 
ment of  the  Court  of  Appeals,  are  not  required  to  ac- 
count for  them. 

3d.  To  the  amount  paid  to  W.  B.  Wiuterton,  as 
Referee,  on  the  ground  that  the  question  of  costs  and 
disbursements  in  this  action  has  been  passed  upon  by 
the  court  adversely  to  such  claim. 

4th.  To  tlie  additional  amounts  of  interest  on  debts 
of  plaintiff  aud  each  of  them,  on  the  ground  that  no 
>iucb  indebtedness  existed  ;  that  no  demand  therefor 
was  ever  made  on  the  defendant ;  that  the  plaintiff  has 
never  before  claimed  it  in  this  action,  aud  that  it  is 
barred  by  tne  Statute  of  Limitations. 

5th.  To  the  sums  received  for  premiums  for  choices 
of  [lews,  on   the   ground  that  plaintiff"  has  no   claim 
therefor,  aud  that  the  claim  is  not  allowed  or  provided    (^(jj 
for  in  tlie  decision  of  the  Court  of  Appeals. 

()th.  To  the  sums  tlie  defendant  received  for  the  use 
of  the  church,  ou  the  ground  that  the  Court  of  Ap- 
peals decided  that  question  adversely  to  the  claim  of 
tlie  iilaiutifl'. 

7ih.  To  the  amount  of  insurance  premiums  paid  by 
the  plaintiffs,   on    the  ground     that  plaintiff'  have  no 
valid  claim  therefor,  and  that  it  has  been  so   decided    •Jn^j 
in  this  action. 

Stli.  To  the  amouiiit  of  repairs  aud  refurnishing,  qu 
the  ground  that  the  Court  of  Appeals  decided  that 
ipiestion  adversely  to  the  claim  of  the  plaintiff",  and 
that  defendant  is  not  liable  for  any  of  the  items  of 
such  claim. 

'Jth.  To  the  claim  for  use  and  occupation  of  tiie 
premises,  on  the  ground  that  the  decision  of  the  Court 
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7Ul    of   Appeals   decides    that   questiou    adversoly   to   the 
claim  of  the  plaiutiflf. 

The  objections  of  the  plaintiff  to  the  defendant's 
account  require'  the  defendant  to  prove  over  again 
payments  which  havo  been  heretofore  passed  upon 
and  allowed  by  the  court,  thus  imposing  irnnocessai'y 
labor  and  expense  on  the  defendant. 

The  claims  of  the  plaintiff  are  in  violatiou  of  the 
judgment  in  this  action  so  clearly  and  to  such  an  ex- 
702  tent  as  to  make  the  labor  and  expense  of  refuting 
them  an  unnecessary  burden  on  the  defendant. 

The  defendant  will  make  these  objections,  and 
claims  the  ground  of  an  applicati(ju  to  the  court  for 
costs  and  allowances  against  the  plaintiff. 

Dated  New  York,  12tli  November,  1878. 

Wm.  E.  Martin, 

Atty.  Dcfentliiut. 
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The  defendant  tli('reu]iou  oll'ered  in  evidence  cer- 
tain i)roofs,  oral  and  documentary,  touching  the  seve- 
ral items  of  defendant's  claims,  which  are  allowed  b\ 
the  Referee  in  his  report  in  the  findings  numbered  III, 
to  XI,  XIII,  XV  to  XVIII,  XX  to  XXII,  XXIV,  XXV, 
XXVII  to  XXIX,  XXXIV,  XXXVII,  XXXVIIl, 
XL,  XLI  to  XLIV,  and  no  exception  having  been 
filed  in  relation  thereto,  the  evidence  in  reference  to 
those  items  is  for  the  sake  of  brevity  omitted. 

All   the  evidence,  material  or  pertinent   to  the   ex- 
r-,>j    ceptious  taken  by  the  plaintiff,  is  stated  below,  as  fol- 
lows : 

.Jacuh  F.  Wickoff,  sworn  for  defendant: 

Q.  2S.  I  am  the  president  of  the  defendant's  corpor- 
ation ;  I  have  been  for  years  ;  and  before  that  had  been 
Trustee  or  treasurer  from  October,  IStio. 

Q.  29.  This  book  is  the  book  of  the  treasurer  of 
that  corporation  ;  it  commences  at  1853  and  continues 
down  to  the  jn-esent  time  ;  in  1SG3  Richard  Stout  was 
treasurer  from  November,  1853,  to  July  1, 186-1 ;  Char- 
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les  L.  Young  succeecletl  him  as  treasurer,  from  July  11,  705 
18G4,  to  July  1, 1865 ;  William  Phelps  then  succeeded 
from  July  1,  1865,  to  October  11,  1865  ;  Jacob  Wyc- 
kotf  then,  from  October  11,  1865,  to  January,  1, 1873; 
Charles  J.  Harris,  from  January  1,  1873,  to  the 
present  time ;  Richard  Stout  is  not  now  living ;  the 
other  treasurers  are  still  living  ;  I  was  personally  ac- 
aequainted  with  Mr.  Richard  Stout  and  with  the 
others. 

Q.  30.  I  know  the  handwriting  of  each  of  them  ;  I 
have  frequently  seen  each  of  them  write.  706 

Q.  31.  Are. the  entries  in  that  book  by  these  several 
treasurers  for  the  jieriods  which  you  have  stated  they 
held  ofSce,  the  proper  handwriting  of  each  respec- 
tively ? 

(Plaintiff  objects  to  this  proof,  except  in  relation  to 
Richard  Stout ;  objection  overruled  and  jjlaintiff  ex- 
cepts.) 

A.  They  are. 

Q.  37.  The  otBce  of  treasurer  is  filled  by  a  vote  of 
the  board?  707 

A.  I  was  not  a  member  of  the  board  in  1863  ;  I  first 
became  a  member  of  the  board  in,  I  think,  18C5. 

Q.  45.  Are  all  the  entries  in  the  treasurer's  book  in 
the  handwriting  of  the  treasurers  you  have  named  dur- 
ing the  periods  you  have  specified? 

Q.  46.  A.  All  are  as  to  Mr.  Stout ;  as  to  the  next, 
some  are  in  Charles  L.  Young's  writing,  and  some 
are  not ;  as  to  my  term,  some  are  mine  and  some  are 
not. 

Q.  47.  As  to  Harris,  it  is  all  his  ;  as  to  Phelps,  it    708 
is  in  my  writing  or  my  brothers  ;  he  furnished  the 
matter  in  sheets  to  us,  and  I  and  my  brother  copied  it 
into  the  book. 

Defendant  offers  in  evidence  a  statement,  dated 
August  27,  1863,  headed  "  Liabilities  of  Madison 
Avenue  Baptist  Church,"  signed  "J.  Milbank,  trea- 
surer of  the  Building  Fund." 

Q.  4S.  Plaintiff  objects  to  it  that  is  not  proved,  nor 
is  it  proved  how  defendant  came  by  it,  or  what  it  re- 
fers to. 

23 
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709  Q-  49.  Defendant  offers  to  read  the  same  paper 
marked  Exhibit  No.  3-4,  and  admitted  on  the  trial  of 
this  action  before  Judge  Sedgwick,  and  found  in  the 
former  printed  case,  at  foHos  430  and  432. 

Q.  50.  The  above  paper,  dated  August  27,  1862,  is 
marked  for  identification  No.  16,  Defendants. 

Q.  52.  Bill  of  Andrew  Colby  and  Thompson,  and 
check  for  amount  of  same,  marked  for  identification 
Deft's  17  and  18. 

Q.  53.  All  papers  marked  for  identification  are  not 

710  proved,  unless  the  coutrar}'  shall  be  expressly  stattd. 

Q.  54.  Plaintifi'  objects  to  their  being  marked  for 
identification  before  they  are  proved,  and  excepts 
thereto. 

William  J.  Todd,  sworn  for  defendant : 

Q.  75.  Were  you  connected  with  the  plaintiff's 
church  in  18G2,  and  in  what  capacity ;  the  plaintiff's 
church  in  Madison  avenue  ? 

A.  I  was  a  member  of  that  church ;  I  was  also  a 
Trustee  ;  I  can't  recollect  who  else  were  Trustees. 

Q.  76.  Look  at  Exhibit  No.  22  and  23,  marked  for 
identification,  and  say  if  that  is  your  signature  ? 

A.  That  is  my  signature. 

Cross-examination  by  Plaintiff: 

Q.  77.  At  what  time  do  you  mean  to  say  you  were 
Trustee  ? 

A.  I  was  a  Trustee  in  1862,  to  the  best  of  my 
712  knowledge  and  recollection  ;  do  not  remember  what 
year  I  went  into  the  board. 

Q.  82.  Did  you  in  or  after  October,  1862,  become  a 
corporator  and  Trustee  of  defendant  ? 

A.  I  did. 

Q.  83.   About  when,  and  for  how  long  ? 

A.  I  think  it  was  about  the  latter  part  of  October, 
1862,  and  continued  for  one  year,  may  be  ;  two  years 
trustee  and  longer  a  corporator  ;  I  am  not  now  a  Trus- 
tee or  corporator  of  defendant. 
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179  Defendant's  Exhibits. 

Q.  86.  Defendant  offers  in  evidence  a  receipt  of  713 
Alexander  T.  Stewart  &  Co.  to  R.  Stout,  treasurer, 
dated  J 9tli  November,  1862,  .S'2,362  ;  also  a  check  of 
the  same  date  for  the  same  sum  in  favor  of  A.  T, 
Stewart  &  Co.,  signed  by  E.  Stout,  Son  &  Co.,  cancelled 
by  the  bank  ;  and  also  a  further  receijjt  from  A.  T. 
Stewart  &  Co.  to  R.  Stout,  treasurer,  dated  J  2th  De- 
cember, 1862,  $37.95. 

Q.  87.  Plaintiff  makes  same  objection  as  to  Exhibits 
18  and  17,  they  are  marked  for  identificatiou  29,  30, 
and  31,  respectively'.  7I4 

Q.  89.  Defendant  offers  receipt  of  Jno.  K.  Hackelt, 
attorney,  from  Eich.  Stout,  treasurer,  dated  Decem- 
ber 1,1862,  $1,268.79. 

Q.  90.  Also  check,  same  date  and  amount,  by  E. 
Stout,  Son  &  Co.  favor  of  Hackett,  with  bank's  stamp 
of  payment. 

(Same  objections  and  ruling  as  last  above,  marked 
for  identification  33  and  34.) 

Q.  98.  Defendant  also  offers   a  bill  and   receipt  of 
Phelps   &    Kingman,   .$162. '-^5,   dated   lOtli   January,    715 
1863. 

Q.  99.  Also  check  of  E.  Stout,  Son  &  Co.,  same 
date  and  amount,  to  order  of  Phelps  &  Kingmau. 
Same  objection  and  ruling,  marked  for  identification 
42-13. 

Q.  105.  Defendant  offers  a  receipted  bill  of  Wm.  R. 
Martin,  20th  October,  1863,  for  $150.30.  Same  objec- 
tion and  ruling,  marked  for  identification  No.  49. 

Q.  108.  Defendant  offers  in  evidence   receipted  ac- 
count  from   Wm.    Jas.   Todd,  dated    16th  January,    yig 
1863,  $236.76. 

Q.  109.  Also  check  E.  Stout,  Son  &  Co.  to  Wm. 
J.  Todd ;  same  date  and  amount,  stamped  as 
paid  at  the  bank.  Same  objection  and  ruling,  marked 
for  identification  Nos.  52,  53. 

Q.  i2.'5.  Defendant  offers  receipt  of  John  K.  Hackett, 
plaintiff's  attorney,  E.  Stout  Sons,  December  1,  1862, 
for  $1,268.78.     Marked  for  identification  No.  33. 

Q.  124.  Also  check,  same  date  and  amount  by  E. 
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717  Stout,  Son  &  Co.,  to  order  Hackett,  with  bank  stamp 
of  payment.     Marked  for  identification  No.  34. 

Q.  132.  Defendant  offers  Ijill  receipted  of  Phelps  & 
Kingman  for  $1G2.25,  15th  January,  1863.  Marked 
for  identification  No.  42. 

Q.  133.  Also  check  of  E.  Stout,  Son  &  Co.,  same 
date  and  amount  to  order  P.  &  K.  Marked  for 
identification  No.  43. 

Q.  139.  Defendant  offers  receipted  bill  of  Wm.  R. 
Martin,  20th  October,  1863,  for  $150.38.     Marked  for 

718  identification  No.  49. 

Q.  142.  Defendant  offers  receipted  bill  from  Wm, 
Jas.  Todd,  dated  16th  January,  1863,  for  $236.76. 
Marked  for  identification  No.  52. 

Q.  143.  And  Check  of  E.  Stout,  Son  &  Co.  for  W. 
J.  Todd,  same  date  and  amount.  Marked  for  identi- 
fication No.  53. 

Wm.  H.  Chapman,  sworn  for  defendant : 

Q.  237.  I  was  a  Trustee  of  plaintiff's  church  in  1862, 

719  and  I  had  been  for  several  years  ;  I  was  president  of 
the  Trustees  for  a  number  of  years,  and  was  president 
until  after  the  union,  October,  1862. 

Q.  238.  The  other  Trustees  for  year  1862  were  W. 
A.  Darling,  Mr.  Cummings,  Morris  C.  Hull,  Geo.W. 
Abbe,  Wm.  J.  Todd  ;  there  was  another  besides  my- 
self ;  that  was  Chas.  L.  Young  ;  I  know  Jeremiah 
Milbank  ;  in  1862  he  was  treasurer  of  the  building 
fund  ;  Cunningham  was  treasurer  of  tbe  Board  of 
Trustees ;  I  have  seen  Milbank  write,  and  know  his 
■720  signature  ;  he  was  secretary  of  the  Board  of  Trustees  ; 
I  have  seen  Wm.  D.  Murpliy  write,  and  know  his 
signature  ;  Mr.  Cunningham  is  not  now  living,  nor 
Wm.  B.  Murphy. 

Q.  239.  Witness  looks  at  Defendant's  Exhibit  No. 
16,  marked  for  identification ;  that  paper  is  in  Mr. 
Milbauk's  handwriting,  and  the  signature  is  by  him. 

Q.  240.  The  paper  referred  to  is  only  the  sheet 
signed  by  Mr.  Milbank,  and  only  the  page  signed  by 
him ;  it  is  dated  27th  August,  1862,  signed  "  J. 
Milbank,  treasurer  of  building  fund." 
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Q.  241.  Witness  shown  the  next  paper  signed  "  J.    721 
F.  Cinmiugh;un,  treasui'er,"  dated  September  1,  18G2  ; 
that  paper  is  Mr.  C.'s  writing,  and  the  signature,  two 
places,  on  it  in  his  writing;  it  is  marked  for  identifi- 
cation Defendant  No.  60. 

Q.  258.  Exhibit  No.  49  ;  the  signature,  in  two 
places,  on  the  two  papers,  making  Exhibit  No.  49,  is 
"William  K.  Martin's  handwriting. 

Q.  259.  Exhibit  No.  52  ;  the  signature  on  due  bill 
attached  to  No.  52  is  in  J.  Milbank's  writing.     Ex- 
hibit No.  53    cheek ;    the   indorsement  on   it   is   in    722 
Todd's  handwriting. 

Cross-examination  of  Chapman  suspended  at  de- 
fendant's request. 

John  W.  Stovf,  Jr.,  sworn  for  defendant : 

Q.  2G5.  I  was  one  of  the  firm  of  E.  Stout,  Son  & 
Co.  in  18G2  and  down  as  long  as  that  firm  continued. 

Our  firm  kept  an  account  in  the  Leather  Manufac- 
tures Bank  iu,1862  and  1863.  r^o 

Q.  266.  Look  at  checks  now  shown  to  you,  defend- 
ant's Nos.  for  identification  6,  8,  9,  13,  15,  18,  21,  24, 
28,  30,  34,  36,  39,  41,  43,  45,  47,  53, 55  and  58,  and  say 
in  whose  handwritiug  is  the  signature  on  those 
checks  ? 

My  father,  Eichard  Stout,  he  Avas  one  of  that  firm  of 
E.  Stout,  Son  &  Co ;  the  body  of  the  checks  and  the 
whole  thing  and  tlie  filling  up  and  the  signature  are 
his. 

The  numbers  may  not  be  in  his  handwriting  ;  they    r-24 
are  on  the  bank  where  we  kept  our  firm  money  ;  those 
checks  have  been   paid  and  returned  to  us  by  the 
bank  as  paid. 

Q.  267.  These  six  checks  are  all  in  the  handwriting 
of  my  father,  and  the  signature  of  the  seven  is  mine  ; 
these  were  drawn  on  the  bank  whove  we  kept  money, 
and  they  have  been  returned  to  us  by  the  bank  as 
paid ;  they  are  all  on  the  Leather  Manufactures  Bank, 
and  all  drawn  in  the  firm  name ;  they  are  dated, 
&c. — 
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725  3  Nov.,  1862 ...       $70  00 ......  Ex.  No.  61,  to  order 

Oelrichs  &  Co. 
11  Nov.,  1862. . . .     122  50 Ex.  No.  62,  W.  J.  & 

J.  S.  Peck. 

30  Nov.,  1863. .  .    3,500  00 Ex.  No.  63,  Peck. 

30  Nov.,  1863 ....     500  00 Ex.  No.  64,  Heury  J. 

David. 

2  Dec,  1863 . .    .  1,000  00 Ex.  No.  65,  Hobby. 

30  Dec,  1862 ....     500  00 Ex.     No.     66,     Ed, 

Stout. 

726  8  Dec,  1862 . . .    1,000  00 Ex;  No.  67,  Chas  L. 

Young. 

Q.  268.  My  father  died  aboiit  eight  years  ago  last 
February ;  during  the  period  covered  by  these 
checks  he  was  treasurer  of  the  Oliver  street  church. 

Cross-examination : 

Q.  269.  On  face  of  Exhibit  No.  66  Balen  is  in  blue 
pencil ;  I  don't  know  what  it  means  ;  it  was  not  there 

727  when  the  check  was  issued. 

Q.  270.  The  filling  up  and  the  endorsement  are  in 
my  father's  writing. 

Cross-examination  of  W,  H.  Cha2vnan: 

Q.  271.  The  Referee  directs  the  counsel  cross- 
examining  to  confine  himself  in  cross-examining  to  the 
subject  of  the  direct-examiuatiou,  to  which  ruling  and 
direction  the  plaintiff  excepted. 

728  Q-  -^^3.  What  did  the  buikling  fund  you  speak  of 
refer  to  ?  (Objected  to  that  the  minutes  of  the  plain- 
tiff's corporation  will  show  and  are  the  best  evidence, 
and  that  he  has  asked  plaintiff  to  produce  them; 
allowed  ;  defendant  excejpts.) 

Q.  274.  It  referred  to  all  financiering  respecting 
debts  incurred  in  building  the  house  of  worship  corner 
of  Thirty-first  street,  and  furnishing  it,  and  everything 
of  the  kind. 

Q.  288.  Eedirect.  Defendant  shows  witness  a  check 
for  $43.33,  and  the  witness  sa}"^  that  check  is  in  hand- 
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writing  of  Mr.  Murphy  in  the  body  and  signature  ;  it    729 
is  Defendant's  G8  f(ir  idenlificiition. 

Q.  289.  Paper  handed  to  witness.  Committee  of 
Conference  dated  25th  Augn.st,  1862. 

Tlie  body  of  the  report  is  in  my  writing,  and  the 
signatures  are  in  Mr.  Murpliy's  writing  and  in  Mr. 
Abbe's  ;  it  is  Defendant's  09  for  identification  ;  it  is 
the  bkie  paper  marked  A. 

Q.  318.  Keferee  states  iiis  rnling  to  be  tiiat  all  the 
findings  of  fact  in  Judge  Sedgwick's  findings  control 
here  as  being  part  of  the  judgment  roll,  and  also  refers    ygQ 
to  his  written  opinion   as  to  other  matters   that  are 
still  controlled  by  Judge  Sedgwick's  findings. 

Q.  319.  Plaintiff  excepts  to  such  ruling  so  far  as  it 
relates  to  those  findings  which  go  to  make  up  the 
amount  found  due.  Plaintiff  can  make  any  further 
exception  on  reading  the  opinion. 

[The  following  is  the  Keferee's  opinion  in  respect 
to  the  former  findings  and  evidence  as  proofs  upon 
this  reference.]  Y  'I 

0|}iiii»ii. 

There  are  some  changes  made  by  the  Code  in  rela- 
tion to  a  trial  by  the  court,  or  by  a  Eeferee,  and  in  re- 
lation to  the  judgment  roll,  which  must  be  consideve  1 
in  passing  upon  the  questions  now  raised,  as  to  what 
remains  decided  or  adopted  after  a  reversal  of  the 
judgment  in  part. 

By  the  Code,  when  this  case  was  last  tried,  and 
when  it  was  decided  by  the  General  Term,  the  rules 
were  as  follows,  and  they  substantially  still  so  remain  :    732 

P.  484,  §  2(37  (222).  Upon  the  trial  of  a  question  of 
fact  by  the  court,  its  decision  must  be  given  in  writ- 
ing, and  must  contain  a  datemod  of  the  fads  foniid, 
and  of  the  conclusions  of  law  separately. 

P.  486,  §  268  (223).  Either  party  wishing  to  review 
the  decision  may  prepare  a  case,  or  exceptions,  in  like 
manner  as  upon  a  trial  by  jury,  except  that  the  judge, 
in  settling  the  case,  must  briefly  -ipccifi/  the  facts  found 
by  him  and  his  conclusions  of  law. 

If  the  judgment  be  reversed  at  the  General  Term  on 
questions  olfact,  that  must  be  stated  in  the  reversal, 
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733  and  then  the  question  whether  the  judgment  should 
have  been  reversed  either  upcn  quesfiovs  of  fad,  or  of 
law,  shall  be  open  to  review  in  the  Court  of  Appeals. 

P.  489,  §  271  (226).  A  reference  may  be  ordered 
(subd.  2).  "Where  the  taking  of  Sinarount  is  necessary 
for  the  information  of  the  court,  before  judgment,  or 
for  carrying  ajucJgineid,  or  order,  into  eHect. 

P.  489,  §  272  (227).  The  trial  by  referees  must  be 
conducted  in  the  same  manner,  &c.,  as  a  trial  by  tJie 
court. 

P.  490.  They  must  state  the  fctcts  found  and  the 
7.34  conclusions  of  law  separately.  Their  decision  must 
be  given,  and  may  be  excepted  to  in  like  manner  and 
■with  like  effect,  as  in  cases  of  appeal  uuder  §  268. 
Their  report  (if  upon  the  whole  issue)  shall  stand  as 
the  decision  of  the  court,  and  judgment  may  be  entered 
thereon  in  tlie  same  manner  as  if  the  action  had  been 
tried  by  the  court. 

When  the  reference  is  to  report  /rir/.s  (only),  the  re- 
port is  to  have  the  effect  of  a  special  verdict. 

Similar  provision  is  made  for  appeal  from  General 
Term  to  Court  of  Appeals,  as  in  case  of  trial  by  the 
court. 
^■^5  P.  516,  §  281  (236).  In  cases  other  than  of  judg- 
ment by  default  for  want  of  an  answer,  the  Clerk  is  to 
attach  together  and  file  the  following  papers,  which 
shall  constitiite  the  judgment  roll,  viz.,  summons, 
pleadings,  coj)//  Ji'dtjment,  with  the  verdict  or  report, 
the  offer  of  defendant's  exce})tions,  case,  and  all  orders 
euKlpajicrs  in  any  way  involving  the  merits  and  neces- 
sarily affecting  the  judgment. 

Among  the  papers  thus  required  to  form  part  of  the 
judgment  roll  is,  in  case  of  a  trial  by  a  referee,  the 
report  of  the  referee,  which  must  contain  his  findings 
of  fact  and  conclusions  of  law%  and  in  case  of  a  trial  by 
'^^^  the  court  without  a  jury,  the  decision  of  the  court, 
■which  must  contain  a  statement  of  the  facts /omul,  and 
of  the  conclusions  of  law.  This  is  in  express  terms 
required  in  the  case  of  a  reference,  and  is  included  in 
the  case  of  a  trial  b}-  the  court  in  the  term  "papers 
in  any  way  involving  the  merits,  and  necessarily  affecting 
the  Judgment." 

In  case  of  a  trial  by  jury,  there  is  no  special  finding 
of  facts  (except  in  the  case  of  a  special  verdict).  Their 
verdict  is  merely  a  general  conclusion  for  the  plaintiff 
or  the  defendant  with  a  finding  as  to  the  amount  of 
damages.     When,  on  appeal,-the  higher  court  reverses 
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a  judgmeut  on  a  verdict — there  remains  on  tlio  judj,'-     '•^' 
meut  roll  no  statement  oifar/.s-  found  by  tlie  jury,  and 
there  is  nothing  left  but  to  order  (as  thej  do)  a  new 
trial,  and  begin  de  novo,  and  try  the  whole  caso  anew, 
as  a  "new  trial"  properly  means. 

But  where  facts  are  clearly  found  by  the  court  be- 
low, and  the  General  Terra  affirms  ihe  judgment  be- 
low based  on  those  facts,  and  that  judgment,  so  far  as 
it  ordered  a  reference  to  take  accounts,  is  undisturbed 
by  the  Court  of  Appeals,  and  it  only  disaffirms  some 
of  the  princi))les  on  which  the  accounting  was  ordered 
and  was  taken,  and  orders  a  new  accounting  on  prin- 
cijjles  distinctly  stated,  in  that  case,  there  is  no  ground  73S 
for  overturning  what  was  done  before  any  error  was 
committed  or  before  the  <u-der  for  accounting  was 
made  ;  nor  should  it  be  inferred  that  the  Court  of 
Appeals  meant  to  reverse  or  overturn  anything  that 
was  done  or  found  prior  to  such  error  or  order  for 
an  accounting,  especially  if  the  rules  laid  down  foi-  the 
accounting  by  the  Court  of  Appeals  are  based  on  facts 
which  that  court  must  have  obtained  from  the  original 
findings  of  facts. 

Accordingly  the  judgment  of  the  Court  of  Appeals, 
under  which  this  referance  now  proceeds,  is  on  these 
priucijiles.  ''^'' 

It  declares  the  judgment  appealed  from  reversed 
ill  no  far  ((>!  respecAs  the  (unoioit  found  due  and  to  be 
paid  "to  the  defendant  by  the  plaintiff,  and  that  in  re- 
spect thereto  (that  is  as  to  the  amount  so  due)  a  vew 
anvil  III  i)i(j  be  had  (not  a  new  trial)  by  or  rmder  the 
direction  of  the  court  b(!low  upon  the  principles  indi- 
cated in  ///(.'  oiiinioii  of  the  Court  of  Api'cals.  2d. 
It  directs  what  shall  be  done^  by  the  court  below  in 
determining  the  amount  so  due.  3d.  That  an  ac- 
counting be  had  (ui  the  rules  and  principles  next 
stated,  viz.  : 

1st.  The  defendant  to  be  credited  the  whole  amount  '^^ 
it  paid  upon  the  ])rincii)al  of  plaintiff's  debt,  except 
certain  $8,400  contributed  by  plaintiff;  also  with  in- 
terest paid  by  defendant  before  "ilst  Octolier,  1<SG2 ; 
and  also  interest  upon  those  sums  of  principal  and  in- 
terest from  November  13,  76,  to  the  final  adjustment 
(of  the  account)  and  payment. 

2d.  Defendant  should  be  charged  with  iiitered  (oidy) 
on  such  of  plaintiff's  debts  (if  any)  between  those  two 
dates,  as  defendant  failed  to  pay,  and  interest  upon 
such  mtoreat  paid  by  ■plaintiff  iroxa  time  of  paymentto 
date  of  final  adjustment,  and  with  money  due  to  plain- 
24 
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711  tiff  at  first  date,  aud  collected  by  defetidant,  and  in- 
terest thereon,  &c. ;  also  with  $4,507.16,  and  interest 
thereon,  paid  by  plaintiff  to  defendant,  with  interest, 
&c. 

3d.  Defendant  to  have  no  allowance  for  permanent 
improvement,  &c.,  plaintiff  not  to  be  allowed  for  use 
of  church  he/ore  or  since  the  decision  of  that  court  in 
1871,  nor  for  repairs  made  necessary  by  the  ordinary 
use  of  the  church,  nor  for  sums  of  money  received  by 
defendant  for  letting  the  church  for  concerts,  &c. 

4th.  For  use  of  the  church,  the  defendant  to  bear 
742    all  the  expenses  of  the  insurance,  repairs,  &c.,  &c. 

IV. — That  the  defendant  shall  have  an  equitable 
lien,  and  as  a  mortgagee  upon  the  premises,  &c.,  for 
the  amount  which  shall  be  found  due  to  it  on  these 
principles,  &c.,  &c. 

V. — That  in  all  oflier  nsjxds  the  Judgment  be  affirmed, 
&c. 

These  provisions  have  no  foundation,  if  the  findings 
of  fact  of  Judge  Sedgwick  are  not  retained. 

Here  there  is  no  new  trial  ordered  ;  there  is  no  pro- 
^  vision  made  for  getting  anew  at  the  facts,  on  which 
these  findings  or  rulings  are  based ;  they  are  treated 
as  still  existing  in  the  record,  and  unreversed,  unless 
so  far  (if  at  all)  as  anything  in  them  be  adverse  to  the 
rules  of  accounting  laid  down  iu  the  remittitur. 

Those  findings  show  the  facts  from  which  the  law 
infers  that  the  deed  was  void  ;  that  there  was  no  equi- 
table consideration  that  would  sustain  a  claim  of  the 
defendants  to  have  the  legal  title  transferred  to  them  ; 
that  the  defendants  had  an  equitable  lien  for  the 
mortgage  held  by  them,  which  had  been  executed  by 
the  defendants,  and  for  moneys  paid  by  them  for  plain- 
^ ,  tiffs  ;  that  defendants  took  possession  with  consent 
'*^  of  plaintiffs  ;  that  plaintiff's  had  issued  the  series  of 
$500  bonds,  and  the  obligations  known  as  scrip  or 
church  notes,  payable,  some  in  money,  some  in  pews, 
Ac,  &c.,  <fec.  That  the  subscription  by  plaintiff's 
members  towards  their  floating  debt  was  $4,100,  to  be 
paid  partly  bv  surrender  of  bonds. 

That  the  two  mortgages  of  $12,500  and  $30,000  were 
executed  by  plaintiff,  and  came  by  assignment  and 
purchase  to  defendant,  who  paid  the  amount  stated 
m  the 'assignment. 


rt^ 


Fol.  238.  Then  it  is  found  that  defend  ants  have  paid 
other    sums   lor    repairs,  and   jjaid  large  amounts  of 
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plaintiff's  debts,  and  not  specifying  any,  except  those    745 
mortgages  and  the  following  items  (fol.  289)  : 

1.  One  of  those  $500  bonds,  pd-.  in  cash  May,  18C7, 
to  Wms.  &  Guion. 

2.  A  jiidgment  against  plaintiff,  in  favor  of  J.  C. 
Johnson,  for  $1,173.80,  paid  in  cash. 

3.  A.  balance  doe  on  plaintiffs'  note  to  W.  &  J. 
Sloane,  for  $1,406.16  pd.  in  cash,  by  defendants.  Doc. 
1,  '62. 

4.  An  assessment  paid  by  defendants  in  cash,  Nov. 
21,  '66. 

5.  $400,  paid    in  cash  by  defendant   to  Arnold,  on     ' 
Clmrch  scrip,  &c.,  &c.,  held  by  him. 

Fol.  240.  That  the  sums  thus  paid  were  so  paid  for 
tlie  benefit  of  plaintiff,  and  on  the  faith  and  credit  of 
the  possession  of  the  i)remises  by  defendants,  deliv- 
ered by  plaintifi's,  and  with  plaintiffs'  consent  (as  in 
3ytli  finding). 

Also  paid  by  defendants  suudiy  other  of  those  $500 
bonds. 

Also  an  assessment  for  ]iaving.  That  some  of  said 
bonds  were  paid  by  defendants  in  cash,  as  that  to 
Wms.  &  Guion,  and  some  by  applying  the  amount  hah 
thereof  for  the  subscription  of  14,100,  as  one  No.  28, 
pd.  $500,  surrendered  and  cancelled  by  J.  B.  Colgate, 
<fec. 

That  defendants  performed  those  acts  in  good 
faith. 

Fol.  257.  The  findings  forbid  the  Eeferee  to  tako 
proof  of  any  matters  which  had  been  found  by  the 
judge  as  facts  in  the  finding  of  facts  ;  and  this  was 
repeated  in  the  order  of  reference.  Fol.  281.  This  di- 
lectiou  was  unnecessary,  the  Eeferee,  acting  under 
the  order,  would  be  bound  to  accept  the  findings  of 
the  court  as  binding  on  him.  That  order  contained  71,^ 
specific  instnictions  as  to  what  character  of  items 
should  be  debited  or  credited  ;  so  also  did  the  subse- 
quent orders. 

Those  instructions,  except  so  far  as  they  conform  to 
those  in  the  remittitur,  fall  to  the  ground  on  the  new 
reference,  which  is  to  be  governed  by  the  judgment  in 
the  remittitur,  and  (pursuant  to  its  requirements) ; 
also  by  the  principles  laid  down  in  the  opinion  of  the 
court. 

Fol.  270.  The  first  order  of  reference  states  that  the 
action  had  been  tried  at  Special  Term  without  a  jury, 
and  that  the  judge   had   filed  his  decision,  with   his 
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749  findings  of  fact  and  law,  providing,  among  otlior 
things,  for  a  reference  to  take  and  state  the  account. 

Fol.  24().  One  of  tlie  conclusions  of  law  was  that  an 
accoiinting  be  had,  and  that  a  Referee  be  appointed  to 
take  the  account;  then  follows  instructions  to  the 
Referee,  and  after  that  it  is  de<;lared  what  the  judg- 
ment shall  he  if  the  balance  should  be  in  favor  of  the 
plaintitt's,  and  what  it  shall  l)e  if  the  balance  should 
be  in  favor  of  tin;  d(>fendants. 

This  was  a  decision  of  the  main  issues,  and  left 
only  the  amount  to  be  ascertained  by  tlie  Referee, 
who  was  to  act  in   aid  of  the   court,  pursuant  to  the 

750  ^Code,  where    "  the   taking  of  an   account  is  necessary 

for  the  information  of  the  C(-urt  before"  (final)  "judg- 
ment, or  for  cai-rying  a  iudgmsut  or  order  into 
effect." 

It  is  only  wliat  was  done  under  that  order  of  refer- 
ence, and  in  the  instructions  in  relation  to  the  account- 
ing, thai  is  reversed  by  the  Court  of  Appeals,  and  so 
far  as  it  does  not  accord  with  the  judgment  of  that 
court. 

The  judgment  is  reversed  only  "  in  so  far  as  res- 
pects the  amount  due,  and  to  be  paid  to  the    defend- 

751  ants  by  the  pl.iintifls,"  and  in  respect  to  that  aJone  ; 
"  a  »'•?(•  accounting  is  to  be  had  upon  the  principles 
i/idicated  in  tlie  opinion." 

Tiien  those  principles  are  substantially  stated,  and 
it  is  declared  that  the  defendant  has  an  equitable  lien 
for  the  amount  to  be  found  due. 

Finally,  it    is   dechired    the   judgment,  in  all  other 
respects  not  )ireviously  mentioned,  is  affirmed. 
See  Opinion, '^Sd  April,  1878. 

It  is  observable  that  after  the  opinion  was  written 

there  was  a  motion  for  a  reargument,  and  on  that  oc- 

7.V2    casion  both  ]iarties  desired  the  court  to  indicate  more 

fully  the  ininciplcs  upon  whicli  the  accounting  ought 

to  be  conducted. 

The  principles  were  accordingly  stated  on  the  decis- 
ion of  that  motion,  and  more  exact  language  was  nsed 
than  in  the  opinion.  The  opinion  affirmed  the  judg- 
ment as  to  the  deed,  and  then  incautiously  reversed 
the  judgment  in  other  respects,  and  remitted  the  case 
to  the  couit  below  for  an  accounting. 

So  gt-neral  a  reversal  might  have  led  to  a  neiv  trial, 
but  the  attention  of  the  court  would,  in  settling  the 
remit  titnr,  be  drawn  to  tiie  more  appropriate  language 
used  in  the  latter — in  which  nothing  is  reversed  ex- 
cept so  far  as  relates  to  the  amount   due — all  else,  in- 
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eluding  tlio  right  to  the  equitable  lien,  is  preserved.  753 
But  ;is  there  is  to  be  a  uew  accouutiug,  that  must  pro- 
ceed, as  if  the  finding  of  fact  romainod,  and  the  refer- 
ence on  accounting  were  now  for  the  first  time  heard, 
except  as  to  special  circumstances,  as,  for  instance,  the 
testimony  of  witnesses  now  dead,  and  others  tJiat 
may  present  themselves.  Tlie  new  accounting  should 
not  be  more  extensive  than  the  accounting  would  be 
under  the  original  order  of  reference,  modified  and 
con trolloil  l)y  the  rulings  in  the  Court  of  Appeals,  if 
there  had  been  no  accounting  before  tliis.  In  that 
case  the  findings  of  fact  by  the  judge,  at  Si)eoial  Term, 
thus  modified  would  control  the  lleferee,  and  so  they  754 
control  him  iu)W. 

Tiio  form  of  judgment  in  the  Court  of  Appeals,  in 
1S71,  was  entirely  difl'erent  from  that  now  in  force.  It 
was  that  the  judgment  appealed  from  be  reiu:rscd  and 
a  new  trial  ordered.  The  whole  judgment  was  re- 
versed and  an  entire  new  trial  ordered  ;  there  was  no 
affirmance  of  any  part.  Hero,  the  whole  is  affirmed, 
exe(>i)t  as  to  the  amount  due  on  the  accounting.  The 
court,  in  1871,  stated  reasons  which  accounted  for  this 
form  of  judgment ;  that  no  questions  arose  upon  this 
appeal  as  to  the  equitable  rights  of  the  defendants 
arising  out  of  the  mortgages  purchased  by  it  upon  the  755 
property  or  debts  of  the  plaintifl',  which  it  had  paid  ; 
and  said:  "There  is  wo  _^/«K;;[/ o//acte  enabling  the 
court  to  consider  these  questions  " — the  court  below 
having  held  the  title  good  under  the  deed. 

I  have  before  said  that  I  did  not  feel  at  liberty  to 
receive  as  evidence  the  testimony  taken  before  the 
lleferee,  except  in  special  cases,  with  a  reservation  of 
the  right  to  re-examine  that  question,  announcing  the 
cliange  (if  any)  to  counsel. 

I  leave  that  matter  still  so. 

Since  the  above  was  written,  I  observe  that  the  case    nrn 
of  N.  Y.  &  N.  H.  Eailroad  Co.  vs.  Schuyler,  34  N.  Y., 
30,  see  pp.  33,  34,  is  very  similar  to  this. 

47,  see  p.  34,  "and  upon  the  further  proofs  and 
allegations  of  Iho  parties,  as  well  as  upon  the  proofs 
and  findings  before  given  and  found  in  the  case." 

P.  47.  "  In  its  practical  effect,  the  decision  of  the 
General  Term,"  &c. 

P.  48.  "  It  is  not  uncommon  where  cases  are  sent 
back  for  new  trial." 

P.  48.  The  judge  (it  is  true)  says  "  the  practice  of  the 
court  was  siii  (jcncris,  and  is  not  to  be  recommended 
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757    for  (/eiieral  imitatiou,"  and  then  proceeds  to  show  that 
if  it  were  so  it  was  immaterial  in  that  case. 

In  cue  sense  it  is  not  to  be  (jeneralh/  imitated.  It  is 
to  be  imitated  in  analogous  cases,  and  in  cases  where 
it  facilitates  the  course  of  procedure  and  violates  no 
rule  of  law.  It  is  not  to  be  imitated  Avhen  the  judg- 
ment below  is  wholly  reversed  and  a  new  trial  there- 
fore ordered  of  all  the  issues.  It  is  to  be  imitated 
where  the  fundamental  facts  are  established,  and  it 
remains  only  to  adjust  or  settle  accounts  based  on 
those  facts,  and  where  the  judgment  is  uifirmed  as  to 
ngg  all  but  the  accounts,  and  a  new  trial  is  ordered  only 
as  to  the  amount  due  on  the  accounts,  or  only  as  to 
the  accounts. 

Wm.  Mitchell, 

liej'cree. 

Q.  320.  Defendant  offers  in  evidence  Exhibits  5  and 
6,  marked  for  identification,  and  reads  receijjt  of  Ti'ust 
Company,  dated  28th  October,  18G2,  for  $1,050  interest 
on  bond  and  mortgage  of  $30,000,  due  1st  August, 
1862. 

759  Q.  324.  Defendant  offers  Exhibit  51,  for  identifica- 
tion ;  an  assessment,  21st  November,  1873,  for  $270.48. 

Defendant  offers  to  read  39tli  Finding  (Plaintiff  ob- 
jects ;  received,  and  plaintiff  excepts).  Exhibit  15 
received,  and  plaintiff  excepts.     Marked  No.  51. 

Q.  325.  Defendant  offers  in  evidence  Exhibit  68, 
check  of  Mr.  Murphy,  21st  November,  1863,  for  $43.33, 
and  states  it  was  proved  by  Mr.  Chapman,  and  de- 
fendant offers  it  as  check  referred  to  on  Exhibit  51, 
and  proof  of  payment  of   that  amount.     Defendant 

760  claims  only  the  $43.33.     Marked  No.  68. 

Oiven  W.  Flanagan,  sworn  for  defendant : 

Q.  334.  I  know  John  K.  Hackett ;  he  was  attorney 
and  counsellor  at  law  ;  he  is  at  present  judge  of  the 
Court  of  General  Sessions ;  I  know  his  signature;  I 
have  seen  him  write  it  for  twenty  years. 

Q.  335.  Shown  Exhibit  No.  33.  That  receipt  and 
signature  is  in  the  handwriting  of  John  K.  Hackett, 
who,  at  that  time,  was  attorney  for  John  C.  Johnson. 

Q.  33G.  Shown  Exhibit  34  ;  the  indorsement,  John 
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K.  Hackett,  on  that,  exliibit,  is  in  the  handwriting  of    ygj 
j     Mr.  Hackett ;  the  amouut  indorsed  is  $1,228.69. 

I    Cross : 

Q.  .337.  At  that  time,  in  1862,  I  was  associated  with 
Mr.  Hackett ;  I  probably  acted  as  managing  clerk. 

Q.  3.38.  Q.  Was  there  not  an  appeal  from  the  judg- 
ment ? 

A.  Further  than  what  appears  here  I  do  not  know  ; 
I  remember  the  case  itself,  that  such  a  case  existed  ; 
I  can't  recall  how  far  the  case  wont  or  when  it  stop-  7G2 
ped  ;  I  might,  on  examination  of  the  books ;  I  know 
nothing  of  an  appeal  but  what  is  stated  hero. 
1 !  Q.  344.  Wm.  D.  Murphy  being  dead,  defendant  read 
'  from  the  evidence  iu  the  former  printed  case  his  testi- 
mony, at  fol.  727  : 

Q.  Were  you,  in  18G2,  one  of  the  corporators  and 
Trustees  of  the  Oliver  Street  Baptist  Church  ? 
A.  I  was. 

Q.   Were  yon   chairman  of  the  Committee  of  Con- 
ference which  was  appointed  by  the  Joint  Commit- 
tee ?  703 
,      A.  I  was  appointed  the  chairman  of  the  Joint  Com- 
(i  mittee  of  Conference,  not  the  Oliver  Street  Commit- 
fj:  tee,  but  the  Joint  Committee. 

^       Q.  Is  this  report,  marked  Exhibit  33,  and  bearing 
,    your  signature,  the  report  that  was  made  by  the  Joint 
Committee  of  Conference? 

A.  Yes,   sir ;  that  is  my  handwriting  ;  that  is  the 
report. 
k      Q.  Was  this  report  communicated  to  either  of  the 
,'  churches  ? 

I      A.    It   was   communicated    to    the    Oliver    Street 
I  Church.  7fi4 

'     Q.  Were  there  two  statements,  marked  Exhibits  34 
'.  and  35,  of  the  liabilities  attached  to  it,  when  it  was 
t  ])resentod  to  them  '? 
t      A.  They  were  attached  to  it  at  the  time. 

Q.  345.  Defendant  now  offers  iu  evidence  the  Ex- 
liibit No.  If),  for  identification,  referred  to  in  Mr.  Mur- 
phy's testimony. 

Q.  348.  Defendant  also  offers  No.  (iO  in  evidence. 

Q.  350.  Defendant,  on  plaintiff's  objection  that  the 
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765  roport  should  be  read  if  Exhibits  16  and  60  are  read, 
says  that  he  considers  them  read,  as  being  contained 
in  the  10th,  11th,  12t]i  and  IStli  Findings. 

Q.  351.  Plaintiff  insists  that  the  report  should  bo 
proved,  and  not  established  by  the  findings — which 
he  still  claims  are  not  proof  in  this  proceeding. 

Q.  'S52.  It  is  admitted  that  the  printed  case  contains 
a  correct  copy  of  so  much  of  the  judgment  roll  from 
the  beginning  to  fol.  310,  on  p.  73 ,  entered  Cth  Au- 
gust, 1875 ;  and  that  the  plaintiff  shall  not  bo  con- 

766  sidered  as  waiving  his  objection  to  the  findings  being 
received  in  evidence  by  his  omission  to  repeat  such 
objection  ;  but  he  shall  be  considered  as  making  such 
objection  whenever  they  shall  be  offered  in  evidence  ; 
and  if  plaintiff  desire,  he  may  make  the  objection 
specifically  hereafter  ;  and  as  to  these  findings,  his 
objections  shall  be  considered  as  overruled,  and 
his  exception  taken  without  repeating  it  on  those 
minutes. 

Exhibits  16  and  (iO  are  now  read  and  marked. 
707        Q.  358.  Exhibits  Nos.  33-34,   proved  by  Flanagan 
this  day,  defendant  offers  to  read  in  evidence.     They 
are  read. 

Q.  3(')0.  Defendant  offers  to  road  imm  defendant's 
book  the  entries  by  Mr.  Stout,  as  treasurer  of  dc- 
ioudaiit,  stating  the  payments  made  by  him. 

Q.  361.  Referee  states  he  considers  the  books  as 
evidence  that  the  payments  that  have  been  or  shall  be 
proved  to  have  been  made  by  II.  Stout  &  Son,  or  E. 
Stout,  were  made  by  R.  Stout  for  the  defendant  and 
y^jg  as  their  treasurer,  but  not  as  in  themselves  proof  of 
payment  by  defendant,  and  will  allow  them  only  for 
the  first  purpose. 

Q.  362.  The  extracts  from  the  books  to  be  No.  7U 
when  compared  and  found  correct. 

Q.  369.  Mr.  Martin  offers  in  evidence  Exhibit  No.  18, 
bill  receipted  by  Rob.  Colby,  $149.03  ;  objection  over- 
ruled and  plaintiff'  excepts. 

Q.  370.  Mr.  Martin  offers  in  evidence  Exhibit  No.  4U, 
bill  receipted  of  Wm.  R.  Martin  for  1150.30  ;  plaintiff 
objects  that  there  is  no  proof  of  any  debt  owing  by 
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plaintiff  to  Martin,  nor  any  approval  or  ratification  of    769 
that  account  by  any  officer  or  member  of  tlie  plaintiff; 
objection  overruled  and  plaintiff  excepts. 

Q.  371-372.  Mr.  Martin  offers  in  evidence  Exhibit 
No.  .52,  Wm.  J.  Todd's  account,  $23(3.76,  and  Exhibit 
No,  53,  check  for  same  amount  that  paid  it ;  plaintiff 
objects  that  this  is  not  proof  for  anythins;  more  than 
891.76,  and  excepts  as  to  the  rest;  like  objection  as 
on  Exhibit  No.  49. 

(Objection  overruled  and  plaintiff  excepts.) 

770 

William  T.  Doremus,  sworn  for  defendant : 

Q.  377.  I  was  bookkeeper  with  Phelps  &  Kingman 
in  1863 ;  I  was  authorized  to  sign  receipts  on  bills, 
and  was  in  the  habit  of  doing  it ;  I  know  the  hand- 
writing of  Mr.  Phelps,  and  I  have  often  seen  him  write 
and  sign  the  firm  name. 

Q.  378.  The  bill  and  receipt  on  Exhibit  No.  42  are 
in  my  handwriting,  including  the  signature  of  tlie  firm 
name ;  the  endorsement  of  the  name  "  Phelps  &  King- 
man," on  the  back  ol  the  check  is  in  the  handwriting 
of  Mr.  Phelps,  Exhibit  No.  43. 

George  31.  Vanderlij),  sworn  for  defendant : 

Q.  379.  I  was  connected  with  defendant's  church  in 
1862-3-4;  I  knew  Mr.  Piielps,  Wm.  H.  Chapman, 
Wm.  D.  Murphy  and  B.  P.  Baker :  they  were  each  of 
them  connected  with  the  church  ;  tliey  were  all  Trus- 
tees ;  I  know  as  to  all  except  Mr.  Baker,  and  as  to  him 
I  believe  he  was  a  Trustee  ;  I  have  seen  each  of  them  772 
write  and  know  their  signatures. 

The  signatures,  Wm.  Phelps  and  Wm.  H.  Ciiapman, 
to  a  certificate  as  to  the  correctness  of  Mr.  Stout's 
account  as  treasurer,  dated  June  1, 1863,  and  contained 
in  treasurer's  book  produced  by  defendant,  are  the 
proper  signatures  of  Mr.  Phelps  and  Mr.  Chapman. 

The  signatures  of  William  W.  Murphy  and  B.  P. 
Baker  in  the  same  book,  under  date  of  July  11,  1864, 
are  the  proper  signatures  of  said  Murphy  and  Baker. 

25 
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773  Alhrt  H.  White  sworn  for  defendant : 

Q.  3SG.  I  know  Lydia  M.  White,  she  is  my  wife  ;  I 
know  lier  handwritiufi!  and  have  seen  her  write.  (Looks 
at  Exhibit  No.  44,  plaintiffs  firm  note  to  Lydia  M. 
White  for  $100.)  The  signature  Lydia  M.  White,  en- 
dorsed on  that  note  is  in  her  own  handwriting ;  the 
signature  and  the  receipt  on  that  note  is  in  my  hand- 
writing. 

Q.  387.  Look  at  Exhibit  No.  45,  cheek  for  S107.09, 
and  say?     The  endorsement  on  that  check  of  A.  H. 

774  "Wljite  is  in  my  handwriting. 

Q.  388.  I  think  I  received  that  check  at  Mr.  Stout's 
store,  or  office ;  where  that  is  I  do  not  know  ;  I  re- 
member collecting  that  amount  of  Mr.  Stout ;  I  don't 
recollect  receiving  the  check ;  I  remember  going  to 
Mr.  Stout's  office  and  getting  what  was  due  to  me  or 
my  wife  from  Mr.  Stout ;  I  had  forgotten  about  the 
note,  but  seeing  it  now  I  recollect  it. 

I  have  j\o  recollection  whether  I  collected  the  in- 
terest,  I  can  only  guess  at  it  as  in  the  natural  course 

775  of  tilings  ;  I  reside  now  at  Wychoff  avenue,  East  New 
York ;  I  used  to  reside  in  New  York  ;  my  address  in 
the  City  is  21  South  street. 

Defendant  offers  in  evidence  the  bill  of  W.  C.  Martin, 
Exhibit  No.  50,  and  it  is  read. 

Defendant  offers  in  evidence  the  promissory  note 
to  S.  Colgate,  Exhibit  No.  5G,  and  it  is  read. 

Defendant  offers  in  evidence  the  check  of  Stout,  &c., 
to  order  of  S.  Colgate,  and  it  is  read. 

Defendant  offers  in  evidence  Exhibit  No.  44,  note  of 
the  church  to  White. 
' '6        Defendant   ofiers  in  evidence  Exhibit  No.  45,  the 
check  for  S107.09. 

Q.  339.  (Plaintiff  objects  to  Exhibit  No.  44  on  the 
ground  that  it  does  not  appear  that  it  was  given  by 
authority  of  the  Board  of  Trustees,  it  not  appearing  to 
be  one  of  the  regular  printed  ones  executed  by  the  two 
oflScers,  and  that  Exhibit  No.  45  fails  if  Exhibit  No. 
44  fails ;  objection  overruled  and  plaintiff  excepts.) 

They  are  read. 
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Q.  394.  Defendant  reads  from  Book  of  Minutes  of    777 
plaintiff's  Trustees,  as  follows  : 

"  Wednesday,  October  5, 1859,  on  motion  of  Brother 
Taylor,  Brother  Milbauk  was  unanimously  elected 
treasurer  of  the  Buildiiig  Fund,  in  consideration  of  the 
sickness  of  Brother  Cuuniugham ;  and  that  the  secre- 
tary notify  Messrs.  Trow  and  Colgate  that  our  drafts 
will  be  drawn  by  Milbank  and  countersigned  by 
Abbe." 

Q.  395-396.  Defendant  reads  from  the  minutes  that 
on  August  1,  ll^.GO,  Wm.  H.  Chapman,  George  W.  Abbe 
and  M.  C.  Hull  were  elected  Trustees  for  the  period  of  ''° 
three  years.  Parties  also  agree  in  finding  on  the 
minutes  that  the  following  nine  persons  were  Trustees 
of  the  plaintiff's  corporation  during  the  whole  of  18()2, 
and  to  January  1,  1863— Chapman,  Milbank,  Young, 
Cummings,  Cunningham,  Hull,  Todd,  Abbe  and  Dar- 
ling ;  that  W.  H.  Chapman  was  president  during  the 
whole  period  ;  that  Colby  was  secretary  to  May,  1861 ; 
and    after   that   Abbe    was   secretary    for   the   whole 

period. 

^  779 

WiUuiin  R.  Martin,  sworn  for  defendant : 

Q.  406.  I  knew  Wm.  W.  Todd  in  his  lifetime  ;   knew 

his  handwriting,  and  have  seen  him  write  very  often ; 

the  signature  on  the  back  of  Exhibit  No.  59,  Wm.  W. 

Todd,  is  in  his  own  proper  handwriting. 

(Cross-examination  of  this  witness  on  other  points 
reserved  by  plaintiff.) 

Q.  407.  The  words  written  across  the  face  of  the 
note  dated  January  15,  1873,   are  in  the  hand  of  11.    780 
Stout,  former  treasurer  of  defendant. 

Defendant  offers  the  paper  in  evidence. 

Q.  408.  Plaintiff  objects,  on  the  ground  that  it  does 
not  purport  to  show  any  payment  by  defendant,  but 
on  the  contrary,  shows  affirmatively  that  nothing  was 
paid.  Defendant  debits  and  credits  the  amount  in 
their  account  presented  before  the  Referee. 

Q.  409.  Eeferee  rules  that  it  may  be  read  in  evidence     . 
and  its  effect  be  afterwards  passed  upon  ;  plaintiff  ex- 
cepts. 
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781  Q-  410.  Plaintiff  produces,  pursuant  to  defendant's 
call,  the  "Minute  Book  of  plaintiff's  Trustees;"  de- 
fendant reads  as  follows : 

q.  411.  May  31, 1860.  "  The  President  reported  that 
he  and  Mr.  Colby  had  engaged  of  Messrs.  Kingman 
and  Phelps  three  dozen  settees,  at  $2.75  each ;  four 
dozen  chairs  at  $7.50  per  dozen  ;  one  larger  chair  for 
desk  at  !f2.25  ;  two  cane  bottoms  at  14  shillings  cash, 
for  the  Sabbath  school  room  ;  report  accepted  and  the 
contract  confirmed  by  the  Board." 

Q  412.  November  15,1800.  "Furnishing  Committee 

782  ^y  Milbank  reported  that  a  contract  had  been  made 
with  Mitchell  &  Vance  to  supply  the  buil<ling  with  gas 
brackets  and  pendants  in  dower  vestibule  for  $375. 
Voted,  that  this  action  on  the  part  oi  the  said  officers 
be  confirmed." 

Q.  413.  December  3, 1860.  "A  resolution  was  adopted 
on  motion  of  Treasurer  Milbauk  to  raise  $6,000  by  3l) 
subscriptions,  paying  $200  each  ;  voted,  that  President 
and  Secretary  bo,  and  they  are  hereb}'  authorized  and 
directed  to  execute  to  the  subscribers  of  the  $6,000 
loan  notes,  to  the  amount  of  .§200  each,  to  subscribers 
loaning  that  amount." 

783  Q.  414.  March  16,  1861.  "  Voted,  that  the  President 
of  the  boaid  be  authorized  to  execute  a  note  to  Messrs. 
Sloan  for  $1,406.10  for  bill  for  carpets." 

Q.  415.  March  25,  1862.  "  Mr.  Taylor,  Committee  on 
sexton,  reported  that  Mr.  Douglass  was  engaged  as 
sexton  in  place  of  Childs,  at  the  rate  of  $400  per 
annum." 

Q.  416.  Oct.  20,  1862.  "  Voted,  that  we  approve 
Messrs.  Andrews  &  Thompson  and  Colby's  bill,  and 
recommend  its  payment,  $459.50." 

"  Voted,  that  E.  Colby's  claim    be   referred   to    G. 

784  ^'  ^^^^^'  ^^'it^  power." 

Voted,  that  the  treasurer  pay  Bogert,  B.  and  A.'s 
bill ;  also  ■\oted,  that  Messrs.  Milbank  and  Cunning- 
ham, be  a  committee  to  adjust  accounts  and  claims." 

Q.  421.  27  Jany.,  1862.  "  Mr.  Milbank,  Treasurer  of 
Building  Fund  made  a  report,  and  asked  for  a  com- 
mittee to  audit  the  account. 

Messrs.  Cunningham,  Chapman  and  Abbe  were  ap- 
pointed a  committee.  " 

Q.  422.  April  30,  1862.  Voted,  that  the  treasurer  be 
requested  to  present  a  written  report  of  receipts  and 
expenditures  for  the  last  3'ear.  " 

Q.  423.  Oct.  20, 1862.  "  Voted  that  the  papers  in  the 
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hands  of  the  treasurer   remain   in  bis  Lands ;  and  all    785 
other  papers   remain    in  tlie    hands  of  the  secretary  ; 
voted,  that  Todd  and    Abbe  be  a  committee   to  audit 
Mr.  Cunningham's  account. 

The  minutes  show  that  Geo.  W.  Abbe  was  theu 
secretary,  and.  Mr.  Cunningham  was  treasurer,  and 
Chapman  president. 

It  is  admitted  that  Cnnningnam  died  about  1S63. 

Win.  B.  Jlartin,  further  examined  for  defendant : 

Q.  427.  I  know  George  W.  Abbe,  Wm.  H.  Chapman,  ygg 
Wm.  A.  Darling,  and  James  B.  Colgate  ;  I  have  seen 
each  of  them  write  and  know  their  signature  ;  each  of 
these  bonds  piirijorting  to  be  signed  by  them  is  in  their 
own  proper  handwriting  ;  my  own  name  signed  there 
is  also  in  my  handwriting;  my  name  and  Colgate  and 
Darling's  are  there  to  countersign  the  bonds  as 
Trustees  and  mortgagees  under  the  mortage  given  to 
secure  the  bonds  and  recited  in  it ;  I  know  the  seal  of 
the  plaintiff  's  corporation,  and  the  seal  on  each  of  the 
bonds  is  their  seal. 

Q.  428.  The  bonds  are  numbered  3,  4,  6, 12,  13,  14, 
15,  16,  17,  18,  19,  20,  21,  22,  23,  24,  25,  28,  29,  30,  31, 
32,  33,  34,  35  and  40,  twenty-six  in  all. 

Thej'  are  marked  Defendant's  Exhibit  71  for  identi- 
fication, this  number  to  apply  to  all  the  twenty-six 
bonds. 
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Cross-examined  by  Mr.  Brown: 

Q.  429.  Q.  Was  the  mortgage  you  have  referred  to 
given  to  secure  this  particular  number  of  bonds  ? 

A.  It  was  to  secure  a  series  of  50,  of  which  these 
were  a  portion  ;  I  was  one  of  the  Trustees  named  in 
these  bonds. 

Q.  430.  Q.  Do  you  know  of  your  own  knowledge, 
just  how  many  of  the  50  bonds  were  ever  issued. 

A.  I  do  know. 

Q.  431.     Q.  Was  the  whole  number  issued  ? 

A.  No. 

Defendant   offers  to  read  them  in  evidence. 
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789  Q-  432.  Plaintiff  objects  to  tlietn  ;  first,  no  autliority 
to  issue  from  the  corporatiou  is  shown. 

2.  No  issuing  of  these  bonds  for  any  money  or  other 
consideration    is  proved. 

3.  They  are  produced  by  one  of  the  Trustees  of  the 
mortgage. 

4.  No  payment  hy  the  defendant  for  any  of  these  is 
shown. 

lieferee  rules  that  they  maybe  read  without  passing 
on  the  objections  now,  and  plaintiff  except?. 

790  Q-  434.  Mr.  Martin  says  he  produces  them  as  de- 
fendant 's  counsel,  not  as  mortgagee ;  they  are  read 
as  Defendant's  Exhibit  71 ;  plaintiff  excepts. 

Stevens  S.  Howland,  sworn  for  defendant : 

Q.  442.  I  am  attorney  and  counsellor-at-law  and 
was  in  1862  ;  I  was  attorney  of  A.  T.  Stewart  &  Co., 
in  the  collection  of  their  claim  against  the  Madison 
Avenue  Baptist  Church.  ' 

Q.  443.  Exhibit  31  shown  witness,  and  he  says  that 

791  is  my  signature  to  that  receijjt ;  I  have  no  doubt  1  re- 
ceived that  money  of  Mr.  HUrnt ;  I  certainly  should 
not  have  given  the  receipt  without  receiving  the 
money. 

Cross-examination  : 

Q.  444.  I  remember  all  about  the  controversy  ' 
with  the  Madison  Avenue  Baptist  Church ;  but 
I  don't  remember  giving  the  receipt  or  receiving  ^ 
the  money  ;  but  I  certainly  would  not  have  given  the 
'"-■  receipt  without  receiving  the  money;  I  rememl:)er  ob- 
taining the  judgment ;  an  appeal  was  taken  ;  I  am  not 
able  to  say,  if  security  was  given  to  stay  execution ;  I 
could  not  tell  if  I  issued  execution,  it  is  so  long  ago  ; 
I  think  a  formal  appeal  was  taken,  and  that  these  are 
for  costs  charged  on  that  appeal,  the  suit  whs 
settled ;  my  impression  is,  no  "  case  "  was  made,  and 
that  they  gave  notice  of  appeal ;  all  I  can  say,  an 
appeal  was  taken,  but  I  can't  say  whether  anything 
was  done  after  that,  except  this  settlement ;  I  have  no 
memorandum  of  the  judgment  here  with  me ;  I  can't' 
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state  now  the  amounts  of  debt  and  costs  tliat  made  iip    793 
the  judgment.  Is   shown  Esliibit   29.     I  took  no  part 
in  the  settlement  indicated  in  Exhibit  29. 

Re<Jir(('t  : 

Q.  445.  Was  that  sum  of  $87.95  mentioned  in  the 
receipt  by  you  due  to  you? 

(Objected  to,  that  the  facts  must  be  called  out ;  ob- 
jection sustained). 

Q.  446.  Did  you  claim  tliat  money,  and  if  so,  on  what 
grounds  ?  794 

(Objected  to  as  leading,  objection  overruled  ;  I  had 
no  interest  whatsoever  in  any  costs  ;  those  costs  vrent 
to  Mr.  Stewart ;  I  had  my  compensation  outside  ; 
undoubtedly  I  claimed  those  costs  in  behalf  of  Mr. 
Stewart ;  I  claimed  those  costs  because  they  were  due, 
and  they  were  not  included  in  the  settlement  made  by 
Mr.  Butler;  plaintiff  moved  to  strike  out  the  words 
"  because  they  were  due  "  as  a  conclusion  of  the  wit- 
ness ;  motion  denied  and  plaintiff  excepts). 

795 

Jiecms-s : 

Q.  447.  Can  you  state  now,  any  more  speci- 
ficallj-  than  before,  just  what  was  the  situation  of  the 
appeal,  and  what  had  been  done  in  it,  prior  to  the 
settlement  with  Mr.  Butler  ? 

A.  No. 

Q.  448.  Can  you  state  any  item  of  costs  which  had 
accrued  at  that  time  under  the  fee  bill  then  in    force  ? 

A.  Not  knowing  the  condition  of  the  ajjpeal,  of 
course  I  cannot  state.  793 

Defendant's  Exhibit 31  is  now  offered  in  evidence 
by  defendant  (receipt  by  Rowland  ;)  plaintiff  objects  to 
its  being  read  ;  objection  overruled;  defendant  excepts, 
it  is  read.) 

Charles  J.  Harris,  sworn  for   defendant  : 

Q.  450.  I  know  Saml.  Douglass.  I  know  his  hand- 
writing, and  I  have  seen  him  write. 

Q.  451.  That  is  his  signature  on  Exhibit25  shown  to 
me  ;  it  is  receipted  for  $38. 
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797  Q.  452.  I  know  Charles  N.  Youup;,  I  kuow  his  hand- 
writing, have  seen  him  write  ;  the  endorsement  op  this 
check,  Exhibit  67,  is  in  his  liandwritinf^,  it  is  check  for 
$1,000. 

Q.  453  Cross-Ex.  I  had  bnsiness  dealings  with 
Douglass  ;  he  is  living  somewhere  on  Long  Island,  I 
think ;  I  don't  know  if  he  is  employed  here  ;  I 
paid  him  his  salary  as  sexton  of  cluirch  and  have 
taken  his  receipt  on  that  payment ;  I  received  checks 
of  Yonng  in  payment  of  pew  rent,  &c. ;  I  could  not 

798  name  the  day  when  I  saw  him  write  ;  he  has  written 
letters  to  me  often  ;  and  often  I  have  received  his 
checks  ;  I  have  seen  him  write  ;  I  could  not  tell  what 
now ;  I  could  not  specify  any  particular  time  now  at 
this  late  day  ;  I  miglit  produce  some  of  his  penman- 
ship 

Q.  454.  Look  on  bonds  No.  34  and  No.  35  in  Ex- 
liibit  71,  ;indsay  if  tiiat  signature  and  tiie  writing  en- 
dorsed on  back  of  them  is  in  your  haudwi'iting  ? 

Q.  455.  Tliej'  are. 
79()        Defendant  offers  Exhibit  67  in  evidence. 

(Plaintiff  objects  that  it  should  not  be  read,  and 
that  no  connection  of  it  with  the  case  is  proved  ;  ob- 
jection overruled,  and  plaintiff  excejots.) 

Q.  456.  Plaintiff  admits  the  signature  of  Mr.  King, 
register  in  Croton  Aqueduct  Dejiartment  as  his 
signature  to  receipt  for  Crotou  water  rent,  $55.31  : 
it  is  dated  December  VI,  1862,  and  for  the  water  end- 
ing May  ] ,  1863. 

Q.  457.  Plaintiff  claims  it  to  be  appoj-tioned  to  Oc- 
gQQ    tober  21,  186'2,  and  that  only  charged  to  plaintiff. 

Q.  46'J.  It  is  defendant's  37,  and  is  read. 

Jacob  F.  Wijclcoff,  further  examined  by  defendant : 

Q.  463.  I  was  treasurer  of  defendant  from  1865  to 
about  1870,  and  was  also  one  of  the  Trustees. 

Q.  464.  (Is  shown  Exhibit  71.)  Q  Did  you  pay  one 
ot  these  bonds  to  Mr.  Hakwins,  and  if  so,  at  what 
date,  and  what  was  the  consideration  ? 

June  4,  1866,  I  paid  one  with  the  annual  interest 
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horn  May  1,  18(56,  to  A.  M.  Hawkius— it  was  $500  for    801 
priu(;i])al,  ami  $3.25  interest. 

Q.  -165.  I  also  paid  cue  October  oO,  ISUG,  to  A. 
Marks,  $500  priucijial,  and  $l7.oO  interest. 

Defendant  offers  to  read  in  evidence  the  two  lines 
under  date  of  ISGG  in  witness'  liapdwriting  ;  I  made 
these  two  entries  ;  they  are  in  my  handwriting;  they 
are  in  tho  treasurer's  book  kept  by  me  ;  reads  in  evi- 
dence those  two  lines.  Witness  reads  them.  18f}(), 
Jane  4,  cash  paid  A.  M.  Hawkins  on  bond  No.  11, 
and  interest  from  May  1,  $503.25  ;  October  30,  18(50, 
cash  paid  Alfred  Marks  for  bond  No.  17,  and  six 
months'  interest  to  Novendjer  1,  $517.50. 

Q.  4(jG.  I  paid  William  J.  (iuion  for  five  bonds 
18o7,  Ma}'  1  ;  I  read  from  book  "Cash  paid  William 
J.  Guion,  five  bonds,  Nos.  2!),  30,  31,  32,  33,  $500  eaoli, 
$2,500,  and  six  months'  interest  on  same,  $87.50  ;"  I 
paid  those  as  treasurer  of  defendant ;  Exhibit  No.  72 
check  is  the  check  by  which  I  paid  William  J.  Guion 
$2,587.50  (Exhibit  No.  60  shown  witness) ;  I  know  en- 
dorsement P.  Balen  &  Co.  ;  that  chec-k  is  in  the  hand- 
writing of  W.  H.  Chapman,  who  is  one  of  that  firm  ; 
I  know  his  handwriting,  and  have  often  seen  him 
write. 

Q.  467.  It  is  read.  Exhibit  GO,  and  is  lor  $500,  dated 
30  December,  18G2. 

(Plaintiff  objeitted  that  there  is  no  proof  to  connect 
the  check  with  this  case  as  yet ;  objection  overruled 
and  plaintifif  excepts.) 

Referee  :  It  may  be  read  now.  yOj. 

Q.  4G8.  Witness  :  William  Phelps  was  treasurer  of 
onr  corporation  in  1865  ;  I  know  the  handwriting  on 
the  face  of  this  cliecJc — it  is  William  Phel[)s',  inchid- 
ing  the  signature  ;  I  know  the  first  endorsement  on  it ; 
it  is  George  W.  Vanderlip's  and  in  his  handwriting. 

Q.  469.  The  check  is  offered  in  evidence.     It  is  ob- 
jected to  as  not  connected  with  matters  in  tliis   action 
thus  far;  objection  overruled  and  plaintiff  excepts  ;  it 
is  read,  and  is  Defendant's  Exhibit  No.  73. 
26 
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805     WiUitim  J.  Peck  sworn  for  defendaut  : 

Q.  480.  I  know  the  firm  of  AVilliam  J.  &  J.  S.  Peck  ; 
that  William  J.  Peck  is  my  uncle  ;  the  ■endorsement  on 
check  Exhibit  G2  and  Exhibit  63  of  "  William  J.  &  J. 
S.  Peck  "  are  in  the  handwriting  of  my  father,  J.  S. 
Peck  ;  I  know  his  handwriting  and  have  often  seen 
him  write ;  my  uncle  is  dead,  my  father  is  living. 
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Gross  : 

Q.  481.  Look  at  the  bonds ;  I  know  nothing 
about  the  transactions  represented  by  those  ten 
checks.  Exhibits  No.  62  and  63  ;  one  check  is  for 
$3,500  and  the  other  for  .$122.50. 

Exhibits  No.  62  and  63  are  read  by  defendant. 
Q.  482.  Witness  looks  at  endorsements,  on  bonds  14, 
15,  16,  19,  21,  22. 

A.  I  believe  the  signatures  are  in  the  writing  of  W. 
J.  Peck  ;  the  signature  is  "  W.  J.  >t  J.  S.  Peck  ;"  the 
endorsement  is  in  each  case  an  assignment  to  Madison 
Avenue  Church  in  consideration  of  $500,  30th  Novem- 
ber, 1862  ;  that  was  the  name  of  defendaut. 

Q.  484.  Defendant's  Counsel  :  Exhibit  No.  70, 
marked  for  identification,  was  .to  be  compared.  It 
has  been  compared  by  Mr.  Brown,  and  Mr.  Brown 
says  it  is  a  correct  copy  with  certain  exceptions,  viz.  : 
that  the  writing  in  red  ink  though  in  the  original 
book  now,  he  considers  must  have  been  inserted  after- 
wards ;  that  they  are  interlineations. 

Q.  485.  Mr.  Martin  says  that  the  red  ink  is  proved 
to  be  in  Mr.  Stout's  writing,  as  well  as  the  rest  of  the 
entries. 

The  red  ink  for  the  numbers  of  the  bonds  is  inter- 
lined in  original  book. 

Q.  486.  Beferee  rules  that  the  evidence  covers  the 
red  ink  as  well  as  the  black  ink  ;  plain tifi''s  coixnsel  ex- 
cepts and  Exhibit  No.  70  is  read  in  manner  only  here- 
tofore allowed  by  the  Beferee  (Q.  361). 

Q.  487.  Defendant  ofi^ers  to  read  in  evidence  from 
the  books  of  Mr.  Stout  as  treasurer,  the  credits  given 
by  him  in  his  account  between  him  and  defendant's 
church — nine  items. 
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Q.  488.  They  are  read,  and  copy  is  taken  and  is  Ex-    809 
Libit  No.  75. 

Q.  489.  Mr.  Martin  claims  that  the  entries  in  Mr. 
Stout's  books  as  to  payment  m?,de  by  him  of  various 
sums  of  $17.50  and  $35  interest,  on  bonds  due  1st 
November,  1862,  should  be  received  as  evidence  of 
such  payment  in  connection  with  other  evidence  ;  the 
plaintiff  insists  that  they  are  incompetent. 

Referee  :  The  question  may  be  discussed  by  eith(!r 
party  in  the  summing  up. 

Q.  190.  The  entries  are  so  offered  and  are  in  Ex-    SIO 
hibit  No.  70,  and   by   consent   the   decision   is   to  be 
made  at  or  after  the  summing  \\\). 

J()]m  D.  Hobby,  sworn  for  defendant : 

Q.  491.  Witness  is  shown  Exhibit  G5,  olieck  of 
Stout  &  Co.,  2d  December,  1863,  to  order  of  John  B. 
Hobby,  for  $1,000  and  says  : 

The  endorsement  on  that  check  is  by  me,  and  I  re- 
ceived $1,000  ;    I  received   the  $1,000  from  Madison 
Avenue   Baptist  Church    on  that  date  on  their  bonds    811 
Nos.  24  and  25  ;  so  my  accounts  say  ;  and  I  have;  not 
the  least  doubt  that  that  is  correct. 

Gross-examined  : 

Q.  492.  Witness  is  shown  endorsement  assigning 
the  |two  bonds  Nos.  24  and  25,  and  says :  "  The 
indorsement  is  my  handwriting,  and  I  made  the 
assignment  when  I  received  the  $1,000  ;"  I  snade  no 
repayment  or  rebate  in  any  shade  or  form,  but 
received  the  whole  $1,000  ;  I  received  payment  in  Mr.  81  ? 
Stout's  check. 

Henri/  J.  David  sworn  for  defendant : 

Q.  493.  Defendant's  Exhibit  (54,  check  for  $5,000, 
dated  30th  November,  1863,  shown  to  witness.  The 
indorsement  on  that  is  in  mj  handv.riting ;  I  received 
it  as  attorney  for  a  client  of  mine,  Mathias  M.  Howell, 
on  account  of  a  church  bond  of  Madison  Avenue  Bap- 
tist Church,  and  I  passed  it  over  to  Mr.  Howell ; 
there  was  no  rebate  or  allowance  on  that  amount. 
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813  Q-  494.  I  wout  over  with  Mr.  Howell  to  tlie  bant 
and  identified  him,  and  he  received  the  money  ;  it  is 
read. 


CrofiS-examinntuiii : 

Q.  4'.i5.  I  do  not  know  which  bond  it  was 
(look  at  bond  No.  23)  ;  the  assignment  on  it,  and 
the  signature  and  all  the  endorsement  are  mine, 
escej)t  the  signature  of  the  witness  (in  consideration 
of  $500  assigns  the  bond  to  Madison  Avenue  Bap- 
tist Church,  late  Baptist  Church  in  Oliver  Street)  ; 
there  was  no  rebate  in  connection  with  this  ;  Howell 
who  held  the  bojd,  also  held  a  pew  in  the  chnrch,  and 
there  was  much  difficulty  between  him  and  the  Trixs- 
tees  of  the  church.  Then  in  order  to  settle  it  and 
help  the  church  from  being  disgraced,  I  recommended 
that  settlement  and  tlie.se  bonds  were  embraced  in  tliat 
settlement. 

Q.  49(1  In  that  settlement,  was  there  any  other  pe- 
cuniary consideration  between  the  parties  connected 
with  the  transfer  of  the  bond? 

(Objected  to  ;  question  allowed  ;  defendant  excepts.) 

A.  Pecuniary  consideration,  I  should  say  not. 

Q.  41)7.  Wliat  other  claims  were  contained  in  the 
settlement  ? 

A.  Something  in  connection  with  pew  scrip  ;  but  my 
memory  on  the  subject  is  not  sufficient  to  say  now 
about  it  without  refreshing  my  memory  by  documents; 
I  was  requested  to  assign  the  lx)nd  when  I  signed  the 
assignment. 
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7/'*/;.  7/.  C/iiipmnii,  recalled  for  defendant : 

Q.  498.  I  was  one  of  the  firm  of  P.  Balen  &  Co.  ;  we 
held  two  of  those  $500  church  bonds  (shown  Exhibit 
66,  check  for  $.500)  ;  one  of  those  bonds  was  taken  up 
by  that  check  ;  the  endorsement  on  that  check  is  in 
my  hanilwriting,  "  P.  Balen  it  Co."  The  other  bond 
we  gave  towards  making  up  this  union  ;  we  delivered 
it  to  the  treasurer,  M''.  Stout,  in  payment  of  a  sub- 
scription of  $500. 
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Q.  499.  Cr-oss  :  I  was  one  of  plaintiff's  people  when  817 
the  subscription  was  made  ;  I  can't  tell  which  are  the 
two  bonds  that  we  gave  up  ;  I  have  no  recollection  ; 
only  the  general  transaction  ;  at  the  time  I  received 
the  $500  that  was  the  money  that  I  received  on 
them. 

Q.  500.  Q.  When  you  delivered  up  the  two  bonds, 
on  or  about  December  30,  18(12,  was  that  intended  as 
a  settlement  between  you  and  the  Oliver  Street  Church 
as  to  your  claims  upon  those  two  bonds  ? 

(Objected  to  that  the  facts  are  already  j-yroved,  and    gj^g 
show  how  the   settlement  was   made  ;  objection   sus- 
tained, and  jjlaintiff  excepts.) 

Q.  501.  Q.  When  the  two  bonds  were  delivered 
over,  as  you  have  stated,  and  the  $500  check  paid  to 
you,  did  you  reserve  any  other  claims  in  respect  to 
either  of  these  two  bonds  ? 

A.  Nothing  in  regard  to  the  bonds. 

Q.  502.  Q.  Did  you  or  P.  Balen  &  Co.  ever  have 
any  other  bonds  than  those  two  ? 

A.  No,  sir. 

Q.  507.  Defendant  produces  and  offers  in  evidence 
50  coupons,  and  says  they  are  the  same  that  are 
charged  in  defendant's  account  as  paid  and  taken  uj). 

(Objected  to  by  plaintiff.) 

Will.  li.  MaHlii,  recalled  for  defendant : 

Q.  510.  I  was  one  of  the  Trustees  and  mortgagees 
of  the  bonds,  and  issued  them  with  the  coupons  on 
them  ;  these  50  produced  are  genuine  coupons,  and  §20 
were  attached  to  the  bonds  when  issued,  and  they  are 
signed  by  George  W.  Abbe  as  secretary ;  I  know  his 
signature,  and  have  often  seen  him  write  ;  his  signa- 
ture as  secretary  is  on  each  of  those  coupons,  and  is 
in  his  proper  handwriting  ;  I  received  them  from  Mr. 
Stout,  treasurer  of  the  defendant. 

Q.  511.  Cross:  What  do  the  figures  after  "No.," 
in  the  left-hand  corner  of  those  coupons,  indicate  ? 

A.  The  number  of  the  coupon  on  the  bond ;  the 
bonds  each  had,  originally,  10  coupons. 
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821  Q-  512.  Did  anything  indicate  on  a  coupon  to  which 
bond  it  belonged  ? 

A.  The  last  figure  on  the  coupon  preceding  the  date 
indicated  the  bond  to  wliich  it  was  attached. 

Q.  513.  Was  that  number  on  originally  ? 

A.  It  was  before  they  were  issued  on  each  coupon  ; 
every  bond  issued  had  tlie  number  of  the  bond  placed 
on  the  coupons  before  I  issued  them,  unless  there  were 
some  mistake  or  casual  omission. 

Q.  514.  The  Trustees  were  James  B.  Colgate,  Wm. 

822  ^  Darling,  and  Wm.  K.  Martin  ;  I  personally  super- 
vised the  issuing  of  all  the  bonds,  to  the  best  of  my 
recollection.  The  trust  mortgage  to  secure  these 
bonds  and  coupons  has  never  been  cancelled  to  my 
knowledge. 

Q.  These  50  coupons  are  the  coupons  which  belong 
only  to  the  bonds  you  have  here  produced  ? 

A.  That  appears  on  the  face  of  the  coupons  ;  some 
of  the  coupons  belong  to  bonds  not  included  in  Ex- 
hibit 71,  namely,  Nos.  36,  37,  38,  39  ;  1,  2,  27  ;  10,  11, 

823  ancl  26. 

Further  cross-examination  as  to  issuing -of  bonds 
suspended. 

Q.  515.  Defendant  oifers  tlie  50  coupons  in  evi- 
dence. 

Plaintiff  objects  that : 

1st.  The  proper  issuing  of  the  bonds  for  a  j^ecu- 
niary  consideration  should  be  shown. 

2d.  None  of  the  teu  bonds  last  specified  by  numbers 
are  produced. 

3d.  Coupons  No.  3,  on  bonds  3  and  4,  have  on  their 
face  a  statement  that  they  were  paid  March  9,  1864, 
and  were  unauthorized  payments,  made  after  settle- 
ment with  the  holder,  P.  Balen,  in  December,  •1862. 

Q.  516.  Referee  rules  that  it  is  proj^er  to  read  them 
now  ;  plaintiff  excepts  ;  they  are  read,  and  are,  in  one 
parcel,  marked  Defendant's  Exhibit  76. 

Q.  517.  Defendant  reads  from  treasurer's  book, 
Eichard  Stout,  treasurer,  two  items  of  pew  rents  that 
were  due  to  plaintiff  November  1,  1862,  and  collected 
afte^'wards  by  defendant. 
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Q.  518.  The    copy  of  same  is  defendant's  Ex.  77,    y25 
as  taken  from  Stout's  book  : 

"  Rcc'd,  1862,  Nov.  22,  pew  rent  from  J.  T. 

Evans $37  50 

"      "       18C3,  Feb.  20,  M.  C.  Hull,  G  yrs. 

pew  rent ' .  .  .      126  00." 

Q.  519.  Defendant  offers  to  read  from  page  339  of 
printed  ease,  on  last  appeal  to  Court  of  Appeals,  the 
last  four  lines  of  p.  339,  and  1st  line  of  p.  34:0,  as  con- 
tained in  second  finding  of  Mr.  Wintertou's  first 
'report ;  plaintifi'  objects.  Q.  520.  Eeferee  rules  that  826 
it  cannot  be  received  in  evidence. 

W)ii.  R.  Blartin,  recalled  by  Mr.  Brown  for  cross- 
examination  ; 

Q.  521.  I  have  examined  my  memorandum  in  respect 
to  issuing  the  bonds ;  I  have  a  memorandum  of  the 
issuing  of  bond  No.  5  ;  it  was  issued  to  Wm.  J.  Todd, 
and  that  it  is  according  to  my  memorandum  ;  I  have 
a  recollection  about  it ;  I  delivered  it  to  him  myself  g^^ 
with  other  bonds  ;  I  don't  know  the  numbers  of  the 
others. 

Q.  •^)24.  State  just  what  you  did,  and  upon  what  word 
or  notice  yoir  acted  in  reference  to  the  issuing  of  the 
bonds  of  the  series  of  $500  each  '? 

A.  In  the  case  of  every  one  of  these  bonds  in  Ex- 
hibit 71,  each  one  came  into  my  hands  after  the  plain- 
tiff's seal  was  put  upon  them,  and  after  they  were 
signed  by  Mr.  Chapman,  Abbe,  Darling,  and  Colgate  ; 
I  personally  issued  every  one .  of  them,  signing  them  oou 
with  my  name  at  the  time  of  issuing. 

Q.  What  do  you  mean  by  issuing  them  ? 

A.  I  mean  handing  the  bond  over  to  some  person  ; 
a  manual  delivery. 

Q.  525.  Q.  Was  the  bond  brought  to  you  for  you 
to  sign  by  the  person  to  whom  you  delivero"!  it  ? 

A.  It  was  not. 

Q.  526.  Q.  Was  the  bond  sent  yon  previously,  and 
by  whom,  or  were  they  all  in  your  possession  and  cus- 
tody before  you  delivered  any  of  them  ? 
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829  A.  The  whole  50  bonds  were  signed  and  sealed,  ex- 
cept my  own  signature,  and  in  that  form  were  all  de- 
livered to  me,  and  they  remained  in  my  custody  until 
they  were  handed  over  by  me  to  some  other  person, 
with  my  signature  then  u]ion  them  ;  this  does  not 
apply  to  three  bonds  which  Mr.  Milbauk  told  me  were 
lost  or  mislaid  ;  I  don't  know  whether  they  had  any 
seal  or  signature  on  them  or  not,  that  is,  only  47  of 
the  50  ever  came  to  me,  or  had  my  signature  on 
them. 

830  Q-  527.  (^.  When  you  handed  the  bond  to  the  per- 
soii  to  whom  you  delivered  it  signed,  did  the  receiver 
pay  the  consideration  to  you,  Qr  did  you  deliver  it 
upon  some  request  from  some  other  jjerson  V 

(Defendant  objects,  that  plaintiff  cannot  inquire 
into  the  consideration  or  the  authority  to  deliver  the 
bond  ;  Referee  does  not  consider  those  matters  in- 
volved in  the  question  ;  question  allowed,  and  defend- 
ant excepts.) 

A.  In  some  cases  tlie  consideration  was  paid  to  me  ; 
Q-^Y    in  others  it  was  delivered    upon  the  request  of  the 
plaintiff's  corporation. 

Q.  528.  Q.  In  what  form  was  the  request  you  refer 
to  made  ? 

(Like  objection,  ruling  and  exception ;  defendant 
draws  attention  to  25th  finding,  and  makes  that  a 
ground  of  objection.) 

A.  It  was  made  in  writing  on  certificates  signed  by 
Abbe  as  secretary  and  Chapman  as  president — one  or 
both  of  them. 
§3-2        Q.  529.  Q.  Have  you  any  of  those  writings  or  cer- 
tificates now  ? 

(Like  objection,  ruling  and  exception.) 

A.  I  have  them — all  of  them. 

Q.  530.  Will  you  produce  them  at  the  next  meeting  ? 

Q.  Defendant  gives  notice  to  IVlr.  Martin,  as 
defendant's  counsel,  to  produce  them  at  the  next 
meeting. 

Have  you  such  a  certificate  or  writing  in  reference 
to  bond  No.  5  ? 

(Like  objection,  ruling  and  exception. 
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I  have.     (Like  notice  to  produce.)  833 

Q.  531.  Q.  Can  you  tell  whether  the  consideratiou 
foi  bond  No.  5  was  paid  to  j'ou  or  not  ? 
(Like  objection,  ruling  and  exception.) 
It  was. 

Q.  What  other  numbers  were  delivered  by  you  to 
Mr.  Todd  with  No.  5  ? 
A.  Nos.  6,  10  and  11. 

■  Q.  532.  Did  Maghee  and  Kuowlton  get  any  bond 
from  you  ? 

A.  Tliey  did  ;  No.  12.  834 

Q.  533.  Q.  State  what  was  the  consideration  paid 
to  j-ou  on  the  delivery  of  bonds  Nos.  6,  10,  11  of  Ex- 
hibit 71  ? 

Q.  531.    JViii.  li.   Martin  further   cross-examined  by 
plaiulitr  :  Two    of  the   couj>ous   on  No.  12  are  in  evi- 
dence ;  witness  is  shown   coupons  Nos.  2  and  3,  with 
No.  12  on  them,  and  asked,  were   those  two  coupons 
on  the  bond  issued  to  Maghee  &  Knowlton  ? 
A.  It  appears  on  tlieir  face  that  they  were. 
Q.  535.  Do  3'ou  answer  only  from  the  No.  12  written    835 
in  tlie  body  of  the  coupon  or  from  your  knowledge? 

A.  I  answer  from  what  appears  on  the  face  of  the 
coupon  ? 

Q.  Is  No.  12  tlie  only  bond  delivered  direct  from 
you  to  Maghee  &  Kuowlton  ? 
A.  It  was. 

Q.  536.  Have  you  any  knowledge  whether  the  de- 
fendant ])aid  any  other  coupons  on  bond  No.  12,  or 
whether  it  paid  any  coupons  on  bond  No.  5  ? 

Q.  537.  That  knowledge  I  have  from  the  treasurer's    ggg 
book  of  the  defendant,  and  irom   my  relation  to  the 
case  in  general,  and  from  my  familiarity  with  the  case 
from  the  beginning ;  I  did  not  pay  them. 

Q.  538.  Have  you  brought  with  you  the  written  re- 
quests or  certificates  from   plaintiff  for  the  delivering 
of  its  bonds  which  you  were  subptenaed  yesterday  to 
produce? 
A.  I  have. 

Q.  539.  Y/ill  you  produce  them  ? 
A.  I  do. 

27 
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837        Pei-mit  me  to  see  tliem  ? 

(Defeudant's  counsel  objects  on  same  ground  befoi'e 
stated  ;  objection  overruled,  and  defendant  excepts.) 

Q.  540.  Witness  hands  the  papers  to  plaintiff's 
counsel,  who  examines  them,  reads,  asks  witness  to 
look  at  the  papers  as  to  G.  M,  Vanderlip,  and  say. 

Q.  541.  At  what  date,  and  to  whom,  was  bond  No. 
40  delivered  by  you? 

It  was  delivered   by  me  to  George  M.  Vanderlip, 
January  18,  1805. 
83g        Q.  Upon  what  authoritj-  ? 

(Defendant's  counsel  objects,  on  grounds  previously 
stated  ;  objection  overruled  as  before.) 

Q.  542.  A.  Upon  the  authority  of  the  written  papers 
produced  by  me  and  read  by  you. 

Q.  Specifying  the  papers  to  be  ? 

Q.  543.  A.  To  wit,  three  jiromissory  notes  of  G.  M. 
Vanderlip    and    two    papers    signed    by   J.    Milbank, 
■  treasurer  of  the  Building  Fund. 

Q.  546    The  last  two  papers  arc  mai'ked  plaintiff's 
839    104  and  105,  and  are  read   in  evidence,  under  defend- 
ant's objection. 

Witness  :  I  should  add  that  this  other  paper,  dated 
December  20,  IBGl,  by  George  W.  Abbe,  secretary, 
was  also  p:irt  of  my  general  authority;  it  was  an  ex- 
tract from  a  resolution  of  Madison  Avenue  Baptist 
Church,  passed  November  7,  1861. 

Q.  517.  (Copy  of  that  to  be  furnished,  and  to  be 
plaintiff's  No.  106.)     It  is  read. 

Q.  548.  Look  at  the  receipt  or  consent  at  bottom  of 
810    t^^®  1^'^^  ne-^t  after   105,  and  state  whether  you  also 
acted  upon  the  consent  and  authority  of  the  defend- 
ant in  this  case  ? 

A.  I  did. 

Q.  549.  Did  you,  at  that  time,  have  any  other 
authority  for  the  plaintiff  than  what  is  contained  in 
those  exhibits  thus  marked  ? 

A.  I  had. 

Q.  550.  What? 

A.  Mr.  Milbank,  who  was  at  that  time,  or  claimed 
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to  be,  the  president,  and  requested   me  to  issue  the    g^j^ 
bond  No.  40  to  Mr.  Vanderlip. 

Q.  551.  Was  not  that  the  37th  bond  ? 

It  was  the  last  bond  issued,  and  36  had  been  pre- 
viously issued. 

Q.  552.  Ou  delivering  the  other  bonds,  state  in  gen- 
eral terms  what  sort  of  papers  you  took  ? 

A.  (It  was  understood  that  all  this  class  of  testi- 
mony is  objected  to  by  defendant  on  same  grounds.) 

A.  Fifteen  of  the  bonds  were  issued  for  cash  re- 
ceived at  time  of  delivery,  and  the  cash  was  paid  over  qio 
to  plaiutifl's  corporation  and  their  receipt  taken  there- 
for as  the  proceeds  of  the  bonds  delivered  in  each 
case;  this  amounted  to  17,500;  the  residue  of  the 
bonds  were  delivered  for  debts  of  tJie  plaintiff,  and  ad- 
mitted in  writing  by  the  plaintiff,  and  receipted  for  by 
the  creditor  as  a  discharge  of  the  debt ;  these 
amouuted  to  $11,000. 

Q.  553.  State  the  numbers  of  those  issued  for  cash 
and  those  for  debts  ? 

A.  I  can't  tell  without  looking  at  the  papers.  ^,,, 

Q.  554-555.  (Defendant's  counsel  objects  that  the 
papers  show  on  their  face,  and  that  plaiutifi'  has  exam- 
ined those  papers.)  Plaintiii'  shows  witness  a  paper 
part  of  those  ]noduced,  and  in  witnesses  handwriting, 
and  asks,  "Answer  from  that,  if  you  can,  the  last 
cp.estion '?" 

(Defendant  objects  that  plaintitf  has  asked  for  those 
papers,  and   that   they  have  been   produced,  and  that 
plaintiff  is  bound  ti)  put  them  in  evidence;  the  paper 
is   a  report  signed   by  witness  and  others;  objection       .. 
overruled.) 

Q.  550.  A.  From  a  tal)ular  statement  attached  to 
this  paper,  and  without  referring  to  the  original  docu- 
ment, it  appears  that  the  following  bonds  were  issued 
for  cash,  viz.:  Nos.  1,  2,  12,  13,  24,  25,  29  to  33,  36  to 
39  (fifteen),  and  the  rest  were  issued  to  pay  debts,  viz. 
Nos.  3,  4,  5,  6, 10,  11,  14  to  23,  26,  27,  28,  34,  35,  40 
(twenty- two). 

Q.  557.  Did  you  ever  make  any  report  to  the  plain- 
tiff of  what  the  Trustees  had  done? 
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845  A.  Yes ;  it  contained  the  same  substance  as  the  re- 
port above  referred  to. 

Cross-examination  closed  of  tbis  witness  ;  bis  redi- 
rect reserved. 

Q.  5.j8.  Mr.  Brown  produces  wbat  purports  to  be 
an  account  book  kept  by  Mr.  Milbauk,  as  treasurer  of 
the  Building  Fund,  and  states  that  it  had  just  been 
found  after  a  careful  search,  but  does  not  submit  it  ex- 
cept to  show  that  there  is  such  a  book. 

846  [Dependant  rests.] 


Q.  559.  Plaintiff's  counsel  asks  that  defendant's 
claims  be  dismissed. 

Q.  5G0.  1st.  As  respects  all  the  bonds  assigned  to 
the  defendant  by  the  holders,  and  which  the  defend- 
ant still  holds,  viz.,  Nos.  34  and  35  (Young),  Nos.  14, 
15,  16,  19,  20  (Peck),  Nos.  24  and  25  (Hobby),  No.  23 
°*'  (David),  ten  in  all,  on  the  ground  that  the  debts  rep- 
resented by  the  assigned  bonds  have  not  been  paid 
oif,  but  still  stand  as  before,  that  is,  debts  on  bonds 
secured  by  the  mortgage  given  to  Trustees  on  the 
plaintifl's  pioperty. 

Q.  561.  2d.  Plaintiff  objects  that  the  three  Trustees 
in  the  mortgage  given  to  secure  the  bonds  of  .$500 
each,  namely,  William  K.  Martin,  William  A.  Darling 
and  James  B.  Colgate,  as  subsequent  iucumbi-ancers, 
are  necessary  parties  in  the  proceedings  to  foreclose 
°*°  the  two  Vanderpool  bonds  and  mortgages  assigned  to 
defendant,  and  sought  to  be  foreclosed  in  this  action, 
and  that  this  cause  cannot  proceed  without  their  being 
made  parties. 

Q.  562.  3d.  That  the  defendant  cannot  claim  to  in- 
clude in  its  account  and  have  a  foreclosure  for  a  part 
only  of  the  series  of  bonds  of  $500  each,  while  others 
of  those  bonds  are  still  outstanding  and  not  repre- 
sented in  this  case  either  by  the  holders  or  their  mort- 
gage Trustees. 

Q.  568.  4th.  That  none  of  the  coupons  have  been 
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proved  to  have  been  paid,  except  those  held  by  Peck    g^g 
and  a  few  others  ;  and  that  those  not  proved  to  have 
been  paid  by  affirmative  evidence  beyond  the  jiroduc- 
tion  of  the  coupons  here  shoukl  be  disallowed. 

Q.  564.  5th.  That  the  coupons  held  by  Todd  appear 
affirmatively  not  to  have  been  paid,  but  merely,  sur- 
rendered by  Mr.  Todd  in  an  account  with  the  defend- 
ant in  respect  to  pew  rents,  so  called,  upon  the  pew 
owned  by  Mr.  Todd,  one  of  the  plaintiff's  corporators, 
to  which  the  defendant  had  no  lawful  claim,  and  that 
such  coupons  shoiild  be  disallowed  in  the  account.  grQ 

Q.  5G5.  7th.  That  the  notes  to  Arnold,  Colby  and 
Todd  should  be  disallowed  in  the  account,  as  no 
money  was  paid  by  defendant  upon  tbem. 

Q.  566.  8th.  That  the  Taylor  note  of  $200,  assigned 
to  defendant  (Exhibit  38),  and  all  the  other  claims  pre- 
sented which  were  assigned  to  defendant  and  are  still 
held  by  it,  should  be  disallowed  as  not  being  claims 
paid  or  discharged. 

Q.  567.  9th.  That  defendant  has  not  shown  upon 
the  trial  or  hearing  any  facts,  or  other  proof,  entitling  ggi 
it  to  any  equitable  claim,  or  lien,  in  respect  to  any 
moneys  paid  by  it  on  account  of  plaintiff's  debt,  aside 
from  the  legal  mortgages  of  which  it  took  assign- 
ments. 

That  for  this  reason  it  is  not  entitled  to  anything 
upon  the  case,  as  now  rested  by  the  defendants,  out- 
side of  the  legal  mortgages,  and  that  it  cannot  proceed 
in  foreclosure  of  those  mortgages  for  the  reasons  stated 
in  the  second  objection. 

Q.  568.  lOtli.  Tlaat  the  Sloan  note  and   account  be    g  o 
disallowed  because  its  payment  is  not  proved.     The 
thirty-ninth  finding,  which  was  relied  on,  does  not  find 
any  amount  as  paid. 

Q.  569.  11th.  The  assessment  of  1270.40  is  not 
proved ;  and  the  part  of  it  claimed  should  be  disal- 
lowed. 

Q.  570.  12th.  The  payment  upon  the  .[ohnson  judg- 
ment is  $51.57  in  excess  of  any  amount-  shown  to  be 
owing  thereon,  and  that  excess  should^  be  disallowed, 
no  further  costs  or  charges  upon  the  judgment  hav- 
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853  iug  been  proved  beyond  the  amount  specified  in  the 
judgment,  with  interest. 

Q.  571.  IStli.  Exhibit  48,  the  claim  of  Colby  for 
$149.03,  is  vvhoUy  unproved  as  a  debt  of  plaintiff,  and 
should  be  disallowed. 

Q.  572.  14th.  Exhibit  49,  the  claim  of  W.  E.  Martin 
for  $150.30,  is  objected  to  for  the  like  reason  as  in 
13th  objection. 

Q.  573.  15th.  Exhibits  56  and  44,  being  notes  to 
Colgate  and  White,  are  not  prcjved  as  debts  of  the  plain- 

854  tiff>  or  any  authority  for  them  shown  ($200  and  $100), 
they  should  be  disallowed. 

Q.  574.  ItJth.  Exhibit  39,  the  Taylor  note,  $200,  is 
not  proved  paid  to  any  one  entitled  to  payment. 

Q.  575.  17th.  The  costs,  so  called,  of  the  appeal  on 
the  Stewart  judgment,  $37.93,  should  be  disallowed 
for  want  of  proof  that  any  costs,  or  if  any,  what,  had 
accrued. 

Q.  576.  18tli.  That  the  approval  of  Milbank  and 
Cunningham  was  required  for  the  adjustment  of  claims, 
r.^^  as  appears  from  defendant's  proofs ;  and  no  bills  or 
debts  not  audited  by  them  or  otherwise  established  as 
debts  by  proof  can  be  allowed  against  the  plaintiff. 
(Ste  resolution  of  October  20,  1862.) 

Q.  577.  19th.  The  coupons  Nos.  3  and  4  paid  Chap- 
man or  P.  Balen  &  Co.  should  be  disallowed,  because 
not  debts  when  paid  ;  his  chaims  having  been  pre- 
viously settled  on  December  30,  1862,  by  defendant. 
(See  Exhibit  66.) 

Referee  says  these  matters  are  to  be  argued  in  the 
Q^p    summing  up. 

Q.  579.  The  plaintiff  thereupon,  for  the  purpose  of 
establishing  its  claims  to  credit  for  the  items  stated  in 
subdivisions  6,  8  and  9  of  its  account  filed  with  the 
Referee,  and  of  presenting  new  facts  constituting,  as 
it  is  claimed,  a  different  case  from  that  heretofore  pre- 
sented to  and  passed  upon  by  the  Court  of  Appeals, 
offered  to  prove  the  following  facts,  which  were,  by 
agreement  of  the  parties,  submitted  to  the  Referee  in 
writing,  to  be  passed  on  by  him,  and  his  rulings  there- 
on to  be  excep'ted  to  by  either  party  in  all  respects  as 
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though  witnesses  were  interrogated  in  respect  to  each,    857 
as  follows  : 

Q.  579.  *1.  That  prior  to  or  about  ihe  time  of  the 
commencement  of  this  action,  the  plaintiff,  as  a  corpor- 
ate body,  with  the  great  majority  of  its  Trustees,  corpor- 
ators and  members,  separated  from  the  defendant,  and 
withdrew  from  its  meetings  and  services,  and  there- 
after did  not  take  part  in  them,  or  derive  any  benefit 
therefrom,  or  from  the  defendant's  possession  of  the 
church  property,  nor  attend  or  participate  in  the  ser- 
vices there  conducted,  but  established  and  maintained  858 
separate  religions  services,  at  the  plaintiff's  corporate 
expense.  That  such  separation  by  the  plaintiff  from 
the  defendant  at  that  time  was  complete  ;  that  the 
plaintiff  then  terminated  any  use  or  right  of  use  of  the 
jiroperty  hj  the  defendant  for  the  joint  benefit  of 
defendant's  and  plaintifi"s  former  members. 

Q.  580.  '1.  That  such  separation  and  withdrawal  and 
commencement  of  this  action  were  the  result  of  a 
business  meeting  of  the  plaintiff's  members  and  cor- 
porators, called  and  held  in  accordance  with  the  usages  859 
of  the  plaintiff  theretofore  and  of  the  Baptist  organ- 
izations, which  was  the  largest  meeting  plaintiff  ever 
had  assembled  at  a  business  meeting,  embracing  a 
majority  of  all  of  its  corporators,  convened  in  July, 
18G3,  at  which  meeting  the  plaintiff's  Trustees  were 
directed  to  institute  proceedings  to  recover  the  pos- 
session of  its  property. 

Q.  581.  3.  That  a  small  portion  of  the  plain tift"s 
former  members  did  not  unite  with  the  great  majority 
thereof  in  such  action,  but  attached  themselves  peima-  SCO 
uently  to  the  defendant,  and  became  and  were,  and 
still  are,  a  part  of  defendant's  church  and  congrega- 
tion, to  the  great  pecuniary  gain  of  the  defendant  and 
to  the  pecuniary  loss  and  injury  of  the  plaintiff. 

Q.  582.  4.  That  prior  to  the  commencement  of  this 
action,  the  defendant,  on  or  before  July  13, 1863,  com- 
menced an  action  in  the  Supreme  Court  against  the 
plaintiff  and  the  majority,  to  wit :  Five,  of  its  Trustees, 
wherein  it  claimed  and  asserted  its  exclusive  title  to 
said  church  premises  in  fee,  and  sought  to  enjoin  the 


Neio  Proofs  offered.  216 

861  present  plaiutiff  perpetually  from  making  or  asserting 
any  claim  whatever  to  said  premises,  or  disputing 
defendaiit's  exclusive  ownership  thereof,  and  from 
bringing  any  action  to  recover  possession  ;  that  in  such 
action  the  defendant  herein  obtained  a  temporary  in- 
junction by  order  to  the  effect  aforesaid,  which  order 
was.  served  with  the  summons  and  complaint  in  that 
action  on  the  present  plainiiff  on  July  11,  18(i3. 

Q.  583.  5.  That  since  about  the  time  of  the  com- 
mencement of  this  action,  the  defendant  has  had  the 

862  sole  exclusive  beneficial,  as  well  as  actual,  possession, 
use  and  enjoyment  of  plaintiiT's  church  property  down 
to  the  thirteenth  day  of  November,  187(),  when  it  was 
redeemed  by  the  plaintiff,  upon  execution  of  the  judg- 
ment herein,  and  that  during  that  time  the  defendant 
derived  large  pecuniary  gains,  income  and  profit  from 
the  use  and  possession  thereof,  not  only  in  pew  rents, 
but  also  in  receipts  from  letting  for  special  purposes, 
as  stated  in  plaintiff's  account,  and  that  the  plaintiff" 
was  during  that  time  deprived  of  the   beneficial  use 

863  and  enjoyment  of  its  property  and  of  large  pecuniary 
gains  and  income  which  it  would  have  received  there- 
from, if  in  possession,  and  by  reason  of  such  depri- 
vation, it  was  compelled  to,  and  did,  expend  large  sums 
of  money  in  hiring  other  premises  in  which  it  main- 
tained its  own  religious  services. 

Q,  r)84.  6.  That  said  church  property  was  valuable, 
and  was  rentable,  as  a  church  edifice,  for  church  uses, 
during  all  the  time  of  defendant's  exclusive  possession 
after  the  commencement  of  this  action  ;  that  it  was 
8G4  usable,  and  was  in  fact  used  by  the  defendant  as  a 
means  of  pecuniary  gain,  and  that  the  actual  value  of 
the  use  and  possession,  and  actual  rental  value  thereof, 
as  a  church  and  for  church  uses,  was  the  sums  spec- 
ified in  the  phiintifl"s  account  filed  with  the  Keferee 
on  this  reference  ;  and  that  the  defendant  in  fact  re- 
ceived therefrom  the  other  special  receij^ts,  as  stated 
in  the  plaintiff's  account. 

Q.  585.  7.  That  the  defendant,  while  in  exclusive 
possession  as  above  stated,  demanded  from  plaiutifl"s 
members  and  adherents  who  did  not  join  or  partici- 
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pate  iu  defendant's  meetings,  large  siims  of  money,  as  865 
rentals  for  pews  owned  by  such  members,  pursuant  to 
tlie  terms  of  tlieir  deeds  of  pews,  wlio  paid,  under 
fears  of  a  loss  of  their  pews  in  case  of  any  def;ailt  of 
payment  of  rentals,  as  required  by  the  deeds  of  the 
pews,  and  that  they  were  thus  constrained  to  maintain 
an  apparent,  but  unwilling,  quasi  connection  with 
defendant. 

Q.  586.  8.  That  prior  to  the  commencement  of  this 
action,  the  defendant  was  notified  by  plaintiff  of  the 
invalidity  of  the  deed,  and  of  its  claim  to  bo  reinstated  86G 
iu  possession,  and  that  the  plaintiff,  at  or  about  the 
same  time,  notified  defendant  of  its  willingness  and 
readiness  to  repay  defendant  what  it  had  |)aid  or  ad- 
vanced on  plaintiff's  account;  that  defendant  rejected 
these  offers,  and  notified  plaintiff  that  defendant 
claimed,  and  would  maintain  its  claim  to,  the  owner- 
ship of  the  fee,  and  would  not  accept  any  offer  for  the 
delivery  of  possession. 

Q.  587.  9.  That  at  various  times  since  and  during 
this  litigation,  plaintiff  has  renewed  its  endeavors  to  867 
effect  a  settlement  by  the  offer  of  payment  of  some 
just  sum  to  the  defendant,  upon  being  put  in  posses- 
sion of  its  property  ;  that  such  offers  were  rejected  ; 
nor  has  any  offer,  proposition,  or  overture  of  any  kind 
including  a  restoration  of  the  [)laiiitiff  to  the  posses- 
sion of  its  property,  ever  been  made  to  the  plaintiff  by 
the  defendant ;  Init,  on  the  contrary,  the  defendant  has, 
by  its  officers  and  agents  down  to  and  since  the  last  judg- 
ment ot  the  Court  of  Appeals  lierein  in  1878,  declared 
and  asserted  its  purpose  and  expectation  ol  regaining  the  868 
possession  and  control  of  plaintiff's  property,  worth 
double  the  defendant's  claim  upon  it,  by  means  of  its 
hold  of  the  incumbrances  thereon. 

Q.  588.  10.  That  the  plaintift"s  corporation  has, 
since  the  commencement  of  this  action,  asserted  its 
separate  and  independant  corporate  rights,  as  against 
the  defendant,  by  every  means  in  its  power;  that  at, 
and  prior  to,  the  commencement  of  this  suit,  it  term- 
inated any  consent  theretofore  existing,  if  any,  to  tlie 
defendant's  occupancy  of  plaintiffs  premises,  or  to 
28 
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869  its  holding  any  service  therein,  and  also  terminated 
any  implied  request  theretofore  existing,  if  any  such 
there  was,  that  the  defendant  enter  into  posses- 
sion of  plaintiffs  property,  hold  services,  pay 
debts,  or  do  any  other  or  further  acts  according 
to  the  plan  of  union  of  the  two  churches ;  and 
that  all  the  defendant's  acts,  in  accordance  with  such 
proposed  plan  of  union,  done  since  the  commencement 
of  this  action,  such  as  the  retention  of  the  possession 
and  use  of  plaintiff's  property,   and  the  payment  of 

870  plaintiff's  debts,  have  been  Aone  against  the  protest  of 
the  plaintiff,  and  upon  notice  of  the  plaintiff's  rights 
and  claims  ;  that  the  conduct  and  action  of  the  indi- 
vidual members  of  the  plaintiff  have  been  in  accord- 
ance with  such  separation  from  the  defendant  by  the 
plaintiff,  so  far  as  the  plaintiff  could  control  the  indi- 
vidual action  of  its  members,  and  that  the  plaintiff  has 
never  assented  to,  and  is  not  responsible  for,  any 
action  on  the  part  of  its  individual  members,  incon- 
sistent with  the  complete  separation  of  the  plaintiff  from 

871  the  defendant,  as  above  stated,  and  the  termination  of 
every  request  or  consent  to  defendant's  occupancy  of 
its  property  since  the  commencement   of  this   action. 

Q.  589.  11.  That  the  rejection  of  plaintiff"s  offers  of 
settlement  by  the  defendant,  from  time  to  time,  in- 
cluding the  offer  made  in  1864,  in  substance  identical 
with  the  late  opinion  of  the  Court  of  Appeals,  has  in- 
flicted great  pecuniary  loss  and  injury  upon  the  plain- 
tiff in  the  following  particulars,  to  wit  : 


872 


(".)  The  cost  of  legal  expenses,  made  necessary  for 
the  establishment  of  plaintiff's  rights,  amounting  to 
nearly  $30,000. 

(/>.)  The  loss  of  many  of  its  members,  and  of  the 
means  of  constant  renewal  by  accession  of  new  mem- 
bers, through  want  of  its  own  house  of  worship,  and 
the  consequent  loss  of  pecuniary  ability  to  meet  de- 
fendant's demands  without  extraordinary  efforts  and 
sacrifices. 

(c.)  The   large   expenses   to   the  plaintiff  in  hiring 
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another  house  of  worship  in  which  to  maintain  its    873 
services. 

Q.  590.  12.  To  correct  several  errors  of  fact  con- 
tained in  the  late  opinion  of  the  Court  of  Appeals,  to 
wit : 

(a.)  The  defendant  did  not  pay  all  of  plaintiff's 
debts. 

Ih.)  The  defendant  did  not  pay  all  the  floating  debts 
of  the  plaintiff;  a  part  remains  still  unpaid.  STl 

{<:.)  Of  the  amount  raised  for  that  purpose,  the  de- 
fendant did  not  raise  only  $3,400 ;  plaintiff  raised  at 
least  $4,100,  and  probably  more. 

(rf.)  The  plaintiff"  has  not  got  back  all  its  property 
in  good  condition  or  free  from  debt.  The  defendant 
entered  into  the  building  when  it  was  new  and  com- 
plete, and  left  it  fourteen  }^ears  afterwards  dilapitated 
and  with  worn  out  furniture,  costing  to  renovate  the  gyj^ 
sum  stated  in  plaintiff's  account.  The  outside  mort- 
gage debts  upon  it  are  still  $.3,500,  besides  all  the 
mortgage  claims  on  it  held  by  defendant. 

(e.)  The  defendant  did  not  sell  its,  Oliver  Street 
Church  property  when  real  estate  was  "depressed," 
but  after  its  rise.  Never  since  could  it  have  been  sold 
for  more.  Its  highest  value  was  realized  by  the  de- 
fendant, and  the  defendant  did  not  suffer  by  such  sale. 
The  other  property  of  the  defendant  it  sold  after  the 
general  rise  of  property,  and  independent  of  the  ^ 
defendant's  relation  to  the  plaintiff. 

{/.)  The  defendant's  payments  and  advances  on 
plaintifl"s  debts  were  not  all  made,  nor  were  hardly 
any  of  them  made,  while  the  defendant's  title  was 
held  valid  by  the  court  below.  The  defendant  had  no 
adjudicated  support  to  its  title  until  January,  186C  ; 
prior  to  that  time  the  legal  decision  adjudged  the  deed 
invalid. 
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877  (;/•)  It  was  not  a  condition  of  the  union  thai  all 
floating  debts  should  be  first  paid  off,  or  the  whole 
money  therefor  raised  by  subscription  ;  less  than  three- 
fourths  of  the  amount  was  raised. 

(/;.)  The  final  debt  to  plaintiff  in  the  sum  of 
$9,681.90,  was  not  the  mere  result  ol  the  rule  of  ac- 
counting adopted  by  the  court  below  ;  it  includes  the 
sum  of  $3,810  cash  paid  by  plaintiff  to  defendant  on 
retionqition,  Noveml)er  1'2,  1870. 

878 

(/.)  The  mortgage  of  !ii!l2,.'300  was  not,  by  its  terms 

or  by  any  non-payment  of  iuterest,  due  at  the  time 

this  action  was  commenced. 

(I>.)  There  were  then  no  claims  against  the  plaintiff 
in  a  condition  to  be  "  enforced  against  its  property." 

(l.)  The  plaintiff  never  claimed  that  pew  rents  col- 
lected shoirld  be  charged  against  defendant.    Plaintiff 
879    claimed    of   defetidant    the  value    of    the   use    of   the 
church,  as  a  church,  and  that  only. 

(m.)  Tbe  defendant  did  not  use  its  money  "  to  save 
plaintiff's  propert}'  from  sale  Ijy  its  creditors." 

((/.)  No  creditor  was  ever  in  a  position  to  force  a 
sale,  nor  was  plaintiff  ever  unable  to  protect  its  prop- 
erty from  sale,  or  liability  to  sale.  There  were  but 
two  judgments,  which  were  of  small  amounts,  and  both 
were  secured  by  ample  security.     The  assessment  was 


880 


*  -released  ('X(-eiit  to  the  amount  of  .f43. 

The  Referee  excluded  each  and  every  of  the  said 
offered  proofs  except  that  in  reference  to  the  $4,100, 
and  the  release  of  the  assesment,  and  the  plaintiff 
duly  excepted  to  the  exclusion  of  each  severally. 

The  following  is  the  Referee's  opinion  thereon. 
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OPIIVIOIV  881 

On  Exclusion  of  Evidence,  at  Q.  579,  1239,  1428,  &c. 

Plaintiff's  brief  alleges  that  the  amount  of  plaintiff's 
debts  paid  by  defendant  was  only  J  to  \  of  the  value  of 
plainfcift"s  property  held  by  defendant,  and  that  it  was 
proved  that  the  fair  rental  of  the  ]n-operty  was  2  to  S 
times  the  amount  of  the  interest  on  plaintiff's  debts  paid 
by  defendant.  Plaintiff  refers  to  pages  397  and  108  of 
case  to  prove  this. 

If  the  case  proves  these  facts,  then  the  Court  of  Ap- 
peals had  those  facts  before  them  and  considered  them, 
aud  still  made  the  ruling  contained  in  the  rcmUtitur.        °^^ 

The  plaintiff'  further  says  that  the  rule  of  that  court 
differs  from  the  ordinary  rule  as  against  a  mortgagee 
in  possession.  If  it  d(jes  so  differ,  then  the  court  did 
not  intend  to  a]iply  to  this  case  the  ordinary  rule  of  a 
mortgagc^e  in  possession. 

The  plaintiff"  says  that  in  December,  186-1,  it  made 
an  offer  to  defendant  to  settle,  based  on  the  identical 
proposition  of  Court  of  Appeals  (i.  e.),  no  rent  and  no 
interest,  and  shows  this  to  be  so  by  the  case,  ]y.  233-5, 
and  says  that  is  "  the  suggestion  "  referred  to  in  the 
opinion  (fol.  85).  883 

This  offer  of  the  jilaintiff  shows  that  theplaintiff  was 
sensible  that  was  the  correct  rule,  at  least  down  to 
Deconibor,  18G4.  The  Court  of  Appeals  hold  that  it  is 
the  correct  rule  down  to  the  time  that  defendant  gave 
up  possession. 

The  sense  of  justice  tliat  led  the  f)laintiff  to  make  its 
offer  in  December,  1864,  was  equally  strong  with  the 
Court  of  Appeals,  and  they  carried  the  rule  through  as 
long  as  defendant  was  in  possession. 

The  plaintiff'  argues  that  it  terminated  the  assent  it 
gave  to  defendant's  taking  possession  and  paying  plain- 
tiff's debts  when  it  commenced  this  action  for  recovery    884 
of  possession. 

There  were  then  several  distinct  questions  in  this 
case.  One  was  whether  the  deed  was  valid,  another 
whether  the  defendant  had  an  equitable  right  to 
the  land,  though  the  deed  wore  not  vahd,  a  third 
whether  the  defendant  was  entitled  to  hold  jiosses- 
sion  as  mortgagee  in  possession,  and  a  fourth  what 
wore  the  rights  of  the  respective  parties  if  tlie  deed 
was  not  valid  and  defendant  had  not  such  equitable 
title  to  the  land.  The  plaintiff  had  agreed  to  convey 
to  the  defendant  a  title  to  these  lands  on  certain  con- 
siderati(5ns  to  be  performed  by  defendant,  and  that 
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885  both  congi'egations  should  worship  in  the  premises  in 
question  as  one  ecugregation  under  the  possession  and 
title  to  be  acquired  by  the  defendant,  and  that  defend- 
ant should  pay  jjlaintiff's  debts ;  and  defendant  had 
taken  such  possession  and  so  conducted  the  worship 
that  the  church  was  free  to  all  of  both  congregations, 
and  all  had  acted  on  this  from  October,  1862,  to  July, 
1863,  and  after  that  a  portion  of  plaintiff's  congrega- 
tion (viz. :  what  remained  after  deducting  what  is 
called  a  large  majority  in  the  brief)  still  remained  with 
defendant,  and  defendant  had,  in  pursuance  of  the 
agreement  between   the   two    churches,    paid    large 

886  amounts  of  plaintiff's  debts.  Here  tliei'e  was  a  con- 
tract to  convey  and  to  do  certain  other  tilings  by  both 
parties,  which  other  things  were  lawful.  The  convey- 
ance was  void  in  consequence  of  inability  of  plaintiff' 
to  convey  in  the  way  agreed  upon. 

There  was  no  law  against  the  rest  of  the  conti'act. 
The  defendant  was  doing  all  that  was  required  of  it, 
but  the  title  failed  in  consequence  of  plaintiff's  in- 
ability at  law  to  convey  as  agreed  upon.  It  was  a 
case,  therefore,  similar  to  that  of  a  seller  of  land  put- 
ting the  purchaser  in  possession,  and  receiving  from 
the  ]iurchaser  the  consideration  that  was  to  be  paid, 

887  and  then  failing  to  give  a  deed  on  account  of  defect  of 
title.  It  was  not,  as  plaintiff  has  all  along  con- 
tended, and  still  contends,  the  simple  case  of  a  mort- 
gagee in  possession.  It  was  above  that.  It  was  a 
buyer  put  in  possession  by  the  seller,  and,  pursuanl  to 
agreeement,  taking  an  assignment  of  mortgages  that 
were  on  the  property,  and  paying  other  debts  of  the 
seller  pursuant  to  the  agreement  to  purchase.  Such 
buyer  has  very  different  rights  from  a  mere  mortgagee 
in  possession.  The  mortgage  is  a  mere  incident  to  his 
right  as  a  buyer  in  possession.  Accordingly  the  court 
say  in  this  case  (Opinion,  pp.  35-6) :  "  The  case  may 
"  be  likermd  to  that  of  a  vendor  of  land  who  receives 
"  the  purchase  money  and  gives  possession  of  the 
"  lauds  but  afterwards  fails  to  convey  a  title.  In  such 
"  a  case  the  general  rule  is  that  he  must  take  back  his 
"  laud  and  the  purchaser  take  back  his  money.  The 
"  one  loses  the  use  of  the  land  and  the  other  the  use 
"  of  the  money  "  (Worrell  vs.  Munn,  53  N.  Y.,  188), 
&c. 

That,  La  fact,  is  the  essence  of  the  opinion,  and 
whatever  else  is  in  it  is  to  be, controlled  by  that. 

The  plaintiff  must  have  contended  then,  as  it  does 
now,  that  its  assent  terminated  when  it  says  it  declared 
its  dissent  in  July,  1863,  by  the  commeuceaent  of  this 
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action  and  by  the  separation  of  a  large  majority  of  its  889 
corporators  and  Trustees  from  tlie  union  formed  by 
the  agreement,  and  that  from  that  time  the  defendants 
were  wrong-doers,  or  mere  mortgagees  in  possession. 
It  has  not  been  shown  that  there  is  any  such  rule 
where  a  purchaser  is  in  possession  and  the  title  fails. 
The  court,  in  its  opinion,  met  and  answered  the  objec- 
tion. It  says  :  "  The  defendant  is  not  to  be  prejudiced 
"  in  this  case  because  it  paid  some  of  the  debts  and  con- 
"  tinned,  in  possession  of  the  property  after  this  suit  was 
"  commenced.  Its  Trustees  were  under  a  strong  obliga- 
"  to  defend  its  title  to  the  property.  Before  the  suit 
"  was  commenced  there  was  the  admission  to  mem-  890 
"  bership  in  its  chi;i-ch  and  the  resignation  and  election 
"  of  Trustees.  It  had  sold  pews  to  persons  who  relied 
"  upon  its  right  to  do  so,  and  it  had  sold  its  ownprop- 
"  erty  and  paid  a  portion  of  plaintiff's  debt.  It  had 
"  established  services  in  plaintiff's  church,  and  had 
"  doubtless  incurred  obligations  in  reference  to  them, 
"  and  had  acted  in  all  things  in  good  faith  towards  the 
"  plaintiff". " 

"  The  defendant  was  then  entitled  to  an  account- 
"  ing,  and  all  the  debts  of  the  plaintifi',  paid  after  the 
"  suit  was  commenced,  were  jjaid,  while  the  convey- 
"  ance  wa.s  held  valid  by  the  court  below  "  (pp.  36  7).    891 

The  plaintiff  objects  that  it  is  not  the  fact  that  (dl 
tlie  debts  were  paid  so  soon.  If  this  be  so — if  a  jxirt 
only  were  so  paid,  and  others  afterwards — it  is  plain 
that  it  would  not  have  altered  the  ruling  of  the  court. 
The  court  had  clearly  before  it  the  fact  that  defend- 
ant retained  possession  until  November,  187G,  when 
the  plaintiff  redeemed. 

The  jilaintift'  claims  that  the  rule  of  the  court  was 
based  upon  the  assumption  that  during  the  n-liole  time 
after  the  union  the  relation  between  defendant  and 
plaintiff,  or  plaintiff's  members,  remained  the  same ; 
that  during  tbe  whole  period  the  defendant's  possession  S92 
and  its  services  were  just  as  much  for  the  benefit  of 
the  plaintiff's  members  as  for  its  own,  and  that  nearly 
all  continued  to  attend. 

In  opposition  to  that  he  offers  to  prove  that  a  largo 
majority  of  plaintiff"s  members  separated  from  the 
union  in  July,  1863,  admitting  that  they  attended  the 
services  up  to  about  that  jjeriod. 

The  court  had  before  it  the  findings  of  Mr.  Winter- 
ton,  the  Eelerec  No.  42  (fol.  1560),  that  "  with  a  very 
"  few  exceptions  all  attendants,  members  of  the  society, 
"  and  pew  holders  continued  to  attend  after  union, 
"  among  them  Mr.Milbank    and  Mr.  Abbe,  and  that 
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893  "  the  purposes  for  whicli  the  Baptists  construct  and 
"  maintain  church  edifices  is  the  support  of  the  Gos- 
"  pel — the  religious  education  and  instruction  of  the 
"  people — not  in  any  sense  pecuniary  profit  nor  ac- 
"  cumulation  from  income." 

The  court  first  expressing  the  latter  part  of  the 
above  statement  afterwards  says  (p.  30  &c.) :  "  It  was 
"  such  property'  that  the  defendant  took  possession  of. 
"  During  the  tv/iolc  time  of  its  possession  it  maintained 
"  services  therein  jnst  as  the  plaintiff  would  have  been 
"  bound  to  do.  The  services  were  just  as  much  for 
"  those   who,  jjrior    to  the    union,    were    members    of 

894  "  plaintifl"s  cliurch  as  for  those  who  were  members  of 
"  defendant's  church.  All  the  plaintiff's  members  be- 
"  came  members  of  the  defendant's  church,  and  nearly 
"  all  of  tliem  continued  to  attend  the  services  fur- 
"  uished  by  the  defendant.  2Vw  .services  were  free  to 
"  all.  The  defendant  had  agreed  to  maintain  such 
"  services,  and  during  the  whole  time  expended  more 
"  upon  them  than  the  entire  income  realized  from  the 
"  pew  rents." 

The  burthen  of  this  statement,  and  what  the  argu- 
ment relies  ou,?s  not  that  nearly  all  the  plaintiff's 
members  continued  to  attend  the  services  furnished  by 

895  defendant,  but  that  those  services  were  Jree  to  all — 
that  the  services,  in  accordance  with  the  agreement, 
were  intended  for  all  who  would  attend,  whether 
plaintiff's  members  or  defendant's  members — and  that 
all  became  members  of  defendant's  church,  though 
some  (a  large  majority  it  may  bo)  afterwards  separated 
and  failed  to  attend.  This  last  does  not  afl'ect  the 
argument  of  the  court. 

The  plaintiff'  states  that  the  finding  of  Mr.  Winter- 
ton  (p.  391),  "  that  a  portion  of  the  plaintiff's  church, 
"  for  a  portion  of  the  time  since  18()2.  had  a  place  of 
"  worship  other  than  the  property  in  question,"  was 

896  so  indefinite  that  it  was  wholly  disregarded  "  by  the 
"court." 

But  that  statement  ivas  before  the  court,  and  we 
must  infer  that  the}^  would  have  noticed  it  if  they 
deemed  it  material,  or  that  it  would  not  vary  their  de- 
cision. 

Why  should  the  voluntary  separati<m  of  parties, 
who  had  agreed  to  a  union,  abridge  the  rights  of  those 
who  were  ready  to  receive  them,  and  had  received 
them,  and  had  fulfilled  or  was  fulfilling  all  their  agree- 
ments with  them  ? 

The  plaintiff'  argues  that  there  is  nothing  in  the 
findinffs  oi  J adge  Se0GWICK  to  uphold  the  opinion  of  the 
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Court  of  Appeals  or  the  accounting  based  on  it,  and  that  ggy 
it  is  necessrry  to  look  to  the  findings  of  Mr.  Winter- 
ton  to  sustain  it,  and  that  those  findings  are  swept 
away  by  the  order  for  a  neAv  accounting.  Those  find- 
ings, and  tlie  e7idence  given  before  that  Referee,  are 
not  treated  as  emdence  on  this  reference,  as  I  have  be- 
fore ruled,  because  there  is  a  new  trial  as  to  the  ac- 
counting. But  the  motion  of  the  plaintiff  now  is  to  pro- 
duce evidence,  which,  ho  says,  will  present  a  case  so 
materially  different  from  that  which  was  before  the 
Court  of  Appeals,  that  a  different  decision  must  be 
made. 

To  sjiow  that  difference  the  plaintiff  is  under  the 
necessity  of  showing  what  waft  Imfore  the  Court  of  Ap- 
prat.i.  Both  counsel  accordingly  pi  oduce  briefs,  etc., 
used  before  that  court.  The  whole  of  the  accounting 
as  contained  in  the  case  was  before  that  court,  includ- 
ing the  facts  found  by  Mr.  Winterton.  On  them  the 
courts  below,  at  Special  and  General  Term,  had  acted; 
and  on  them,  in  connection  with  the  rest  of  the  "  case," 
the  Court  of  Appeals  acted.  Tiiey  are  still  in  existence 
so  far  as  to  show  part  of  the  "  case "  on  which  the 
court  decided.  So  also  the  arguments  of  counsel  may 
be  referred  to  to  show  what  was  and  what  was  not 
presented  by  them  to  the  court.  AH  these  matters 
connected  with  the  ruling  of  the  Court  of  Appeals 
are  addressed  to  the  judge  or  Referee  (not  to  the  jury 
as  evidence),  for  the  court  or  Referee  to  find  wha  tthe 
higliest  court,  has  decided,  just  as  a  report  of  a  case 
]3ul)lished  by  a  reporter  is  submitted  for  the  considera- 
tion of  another  court  to  show  what  principle  was  de- 
cided in  that  case,  and  on  what  facts. 

The  plaintiff'  urges  that  the  findings  at  Special 
Term  are  insufficient  to  support  the  riding  of  the 
Court  of  Appeals.  They  are  sufficient  to  show  tiiat 
the  case  of  the  parties  to  this  action  was  like  that  of 
vendor  and  purchaser  of  land,  where  the  purchaser 
had  gone  into  possession,  and  the  vendor  had  received 
the  consideration,  and  the  vendor's  title  failed,  and  to 
sustain  that  ruling  of  the  Court  of  A]ipeals  which  sus- 
tained this  resemblance.  That  court  had  also  the 
evidence  in  the  "  case"  before  it.  That  court  made  it 
part  of  its  judgment  (not  merely  of  its  o]iinion),  that 
in  the  accounting,  "  the  plaintiff  should  not  be  allowed 
for  the  use  of  the  church  (as  chiimed)  before  or  since 
the  first  decision  of  that  court  in  1871,  nor  for  repairs 
made  necessary  by  the  ordinary  use  of  the  church, 
nor  f(U-  sums  of  money  received  by  the  defendant  for 
the  church  for  concerts,  as  claimed ;"  that  the  "  new 

29 


899 


900 


Opinion  excluding  Ev.       226 

901  accounting  lie  had — upon  the  principles  indicated  in 
the  opinion  of  that  court" — and  it  excludes  the  de- 
fendant from  au}'  allowance  of  interest,  between  Octo- 
ber '^1,  1862,  and  November  13,  1876,  the  period  dur- 
ing which  it  was  in  possession.  This  judgment  of  the 
Court  of  Appeals  is  the  law  of  this  case,  and  tliere  is 
no  power  in  any  lower  court  to  alter  it.  It  has  also 
been  made  part  of  the  judgment  of  the  Superior 
Court,  and  on  that  judgment  tlie  order  of  reference  is 
made.  These  specific  instructions  were  made  upon  a 
rehearing,  in  which  the  counsel  on  both  sides  fully  re- 
argued the  case,  and  those  for  the  plaintiff  strongly 

902  urged  their  objections  to  the  ruling  in  the  opinion  of 
the  court,  and  these  instructions  were  made  thus  spec- 
ific, because,  as  stated  in  the  opinion  on  rehearing, 
"It  had  haen  desired  hj/ hoik  2^1  rties"  that  the  conrt 
should  '•  indicate  somewhat  more  fully  the  princ  j^les 
upon  which  the  accounting  ought  to  be  conducted." 
Being  so  desired,  the  court  gave  these  directions,  and 
made  them  part  of  its  judgment,  to  be  observed  abso- 
lutely, not  subject  to  the  jjarties  attempting  to  make  a 
new  case,  but  without  condition  or  qualification.  The 
court  did  not  say,  that  if  the  same  facts  should  bo 
proved,    as   appeared  in  the   case,   and    no    facts    to 

903  change  the  rule,  then  the  accounting  should  be  on 
these  principles,  but  made  those  principles  or  direc- 
tions the  absolute  and  controlling  guide  of  all  the 
lower     courts  and  of  all  persons  acting  under  them. 

The  original  opinion  is  elaborate  ;  all  the  judges 
who  heard  the  argument  concurred  in  the  opinion, 
and  the  court  on  hearing  the  motion  for  reargument 
stated  that  it  was  not  shown  that  in  deciding  the  case 
any  materiul  fad  was  inisfal:en  or  overlooked  "  and  that 
"all  the  law,  to  which  their  attention  was  then  called, 
was  carefully  considered,"  and  that  "  they  saw  no 
reason  to  change  their  opinion." 

904  The  counsel  on  both  sides  when  they  desired  the 
Court  of  Appeals  to  indicate  more  fully  the  principles 
upon  which  the  accounting  ought  to  be  conducted, 
probably  did  so  from  a  conviction  that  this  litigation 
should  thereby  be  narrowed  as  much  as  jaracticable, 
and  that  the  rules  to  be  laid  down  should  control 
absolutely  in  the  accounting.  If  they  had  not  so 
meant  they  would  have  prevented  the  insertion  of  the 
absolute  language  used  in  the  judgment.  The  evidence 
proposed  to  be  ofi'ered  is  all  oflfered  with  the  view  of 
substituting  another  rule  of  accounting  than  that  laid 
down  in  the  judgment  of  the  Court  of  Appeals,  viz., 
that  the  rental  value  of  the   property  should   control, 
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and  should  be  charged  against  the  defendant  during  905 
the  period  when  the  judgment  sajs  the  defendant  is 
to  pay  no  rent  and  is  to  receive  no  interest  on  its  pay- 
ment ot  plaintiff's  debts.  This  is  to  reopen  the  very 
case  that  was  decided.  That  was  attempted  on  the 
me  grounds    on    the    motion    for    a    rehearing,  but 
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1.  The  plaintiff,  in  its  motion  for  a  rehearing  in  the 
Court  of  Appeals,  alleged  that  the  court  had  "  over- 
looked that  the  defendant  at  the  time  of  the  com- 
mencement of  the  action  was  not  lawfully  in  possession, 
and  that  there  was  no  valid  assent  thereto." 

2.  That  the  mode  of  accounting  is  based  on  a  mis- 
take of  the  facts,  and  in  contravention  of  the  right  of 
the  plaintiff  to  the  rental  value  of  the  property. 

3.  That  it  overlooked  the  distinction  made  between 
liens  acquired  l)efore  suit  brought,  or  notice  of  the 
owner's  rights,  and  those  arising  after  such  notice  or 
suit. 

4.  That   the  court  overlooked   that  when   plaintiff's 
title  was  established  by  that  court  in  1871,  defendant 
had    no    right  of  exemption  from    the    charge  of    its    907 
rental  value. 

5.  That  the  case  was  not  tried  or  argued  with  refer- 
ence to  any  such  mode  of  accounting  as  proposed  in 
the  opinion,  and  that  important  cpiestions  of 
fact  referred  to  in  the  opinion  were  neither  proved 
before  the  court  or  found  by  it,  and  asked  (note  espe- 
cially) "that  if  the  judgment  as  to  accounting  be  re- 
versed, a  new  trial  as  to  the  equitable  defenses  should  be 
ordered  with  an  accounting,  according  to  legal  rules 
upon  tlie facts  to  he  proved" 

This  latter  jiart  is  precisely  what  the  plaintiff'  now  qqo 
asks  to  do,  although  the  court,  on  being  asked  tc 
order  a  new  trial  as  to  the  equitable  defenses,  and  an 
accounting  according  to  legal  rules  upon  facts  "  to  he 
proved,''  refused  to  do  so,  but  stood  by  its  former 
opinion,  and  did  the  reverse  of  opening  the  account- 
ing to  general  legal  rules  upon  f<icl>;  to  he  provid,  by 
stating  the  rule-  of  accounting  which  should  govern 
the  courts  belo^v. 

Tlie  sixth  objection  contains  six  different  requests 
for  directions  as  to  the  accounting,  some  ot  which 
last  were  allowed  and  some  disallowed  in  the  opiLion 
on  the  rehearing,  giving  special  instructions  as  to  tha 
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909  accounting,  and  in  the  judgment  as  settled  by  the 
Court  of  Appeals. 

It  is  in  answer  to  these  six  objections  that  the 
court,  after  elaborate  arguments  by  counsel,  said,  in 
substance,  that  no  material  fact  had  been  mistaken  or 
overlooked,  and  that  all  the  law  referred  to  had  been 
carefully  considered,  and  that  it  saw  no  reason  fo 
change  its  opinion,  and  then  proceed,  at  the  request  of 
both  parties,  to  lay  down  the  rules  upon  which  the 
accounting  should  be  conducted. 

Plaintiff's  brief  (p.  16),  also  on  that  motion  for  re- 
argument,  presented  the  fact  that  iinder   defendant's 

910  possession  and  religious  services  the  two  congregations 
worshipped  together  lill  the  summer  of  l8(jy,  when 
a  large  majority  of  plaintiff's  corporators  and  Trustees 
repudiated  the  attempt  at  union,  and  directed  the 
bringing  of  this  action,  and  since  then  have  formed  no 
part  of  defendant's  congregation,  but  worshipjted  else- 
where (and  referred  to  Case,  fol.  99'.'). 

It  complains  (p.  17)  of  the  opinion  directing  a  new 
accounting  "  withmd  alknuance  to  plaintiff  of  any  rent  on 
its  equity  in  the  property  during  the  whole  period,  of 
defendant's  occupation  "  that  this  exclusion  is  based  on 
a  mistake  of  facts,  and  asks  that  the  new  accounting 

911  directed  "majnot  be  under  a  rigid  rule  excluding  perti- 
"  nent  facts,  but  general,  according  to  law,  or  that  the 
"  exclusion  of  rent  should  be  restricted  to  the  period 
"  before  suit,  or,  at  all  events,  to  the  time  prior  to  the 
"  fiffirmance  of  plaintiff's  title  in  1871." 

It  states  (p.  18)  that  defendant  held  possession  for 
fourteen  years  by  no  iitlier  title  than  as  mortgagee. 

That  before,  and  in  December,  1864,  plaintiff  offered 
the  same  identical  terms  of  set  dement  now  proposed,  hy  this 
court;  that  defendant  refused,  and  has  thus  for  twelve 
years  put  plaintiff'  to  large  expenses  of  litigation,  has 
enjoyed  exclusive  possession,  and  that  neither  plaintiff 

912  nor  its  congregation,  except  about  one-fifth  part,  have 
shared  or  joined  in  defendant's  services,  and  thereby 
plaintiff  has  been  largely  reduced  in  membership  and 
pecuniary  resources. 

Objects  (p.  19)  that  no  rent  is  allowed  for  fourteen 
years  occu[)ation;  that  this  is  against  law,  and  based 
on  a  mistake  of  facts;  and  argues  that  point. 

Argues  (p.  20)  that  this  case  has  Uo  resemblance  to 
that  of  vendor  and  purchaser,  and  refers  to  lieferee's 
report. 

Argues  (p.  21)  for  the  rule  in  case  of  mortgagee  in 
possession. 
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States  (p.  21)  that  the  rule  of  the  court  is  based  on    913 
three  mistakes  oi  fact: 

1.  That  chuix-h  property  has  not  a  rentable  value. 

2.  That  plaintiff  and  its  corporators  have  taken 
equal  part  in  its  meetings,  and  had  beneficial  enjoy- 
ment of  the  property  and  of  defendant's  services 
during  the  whole  litigation. 

3.  The  plaintiff  and  its  property  are  now  in  a  better 
condition  than  in  lb(J2,  and  that  defendant's  holding 
has  been  beneficial. 

Argues  (pp.  22,  23,  24)  as  to  these  three  points;  „.., 
states  that  the  question  of  rental  value  was  referred  by 
court  below  for  proof,  and  that  the  report  of  the 
Referee  is  definite  and  precise  ;  that  six  witnesses  was 
examined  as  to  it.  "The  actual  separation"  (p.  21) 
"  of  the  parties  after  the  suit  was  as  much  taken  for 
"  granted  as  their  united  service  before." 

Plaintiff  argues  (foot  of  p.  25)  as  to  the  importance 
of  this  separation,  as  supposed  by  the  court,  and  says 
that  as  the  facts  are  entirely  different  from  what  the 
court  supposed  "those  facts  should  come  properly 
"  before  the  court  and  the  usual  rule  on  reverHul  Jollnireil, 
"  (jiving  opportuinlii  to  prove  the  fads  now  held  material,  „^  _ 
"  without  the  adoption  of  a  rigid  rule  which  m;iy  here- 
"  after  be  found  inapplicable. 

Or  else  (p.  26)  that  the  court  should  limit  the  rule 
suggested  to  the  period  "during  which,  upon  the  proofs 
"  as  they  sha'I  appear,  the  plaintiff  or  a  majority  of  its 
"  former  corporators  took  their  customarj-  part  in  the 
"  defendant's  services." 

Thus  it  was  urged  that  the  court  shorrld  change  its 
ruling  so  as  to  allow  })laintiff  to  prove  that  a  majority 
of  its  corporators  separated  and  did  not  attend  the 
defendant's  services ;  and  the  court,  instead  of  yield- 
ing, stated  the  exact  rule  that  is  to  apply  to  this  case. 
That  shows  that  the  court  had  this  cjuestion  of  the 
admissibility  or  materiality  of  such  proof  before  it, 
and  refused  to  allow  it.  It  shows,  also,  that  the  very 
able  counsel  for  the  plaintilf  understood  that  if  such 
language  as  is  now  in  the  judgment  should  remain 
there,  they  could  not  produce  pirooffs  to  show  tlie  state  of 
facts  which  they  alleged  to  exist,  and  would  be  bound 
by  the  "  rigid  rule  "  laid  down  in  the  opinion  and  now 
in  the  judgment. 

States  (p.  27,  III)  other  alleged  mistakes  of  fact ; 
among  others,  No.  5,  that  defendant  did  not  surrender 
the  church  property  in  good  condition. 
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917  They  were  not  deemed  mistakes  ;  or,  if  so,  were  not 
deemed  material. 

Argument  (pp.  29,  30)  and  statement  of  supposed 
mistakes. 

Claim  (p.  31)  that  rental  value  be  charged. 

Plaintiff  asks  (p.  31,  VI)  that  the  usual  rule  on  re- 
versal be  followed,  nVowing  on  the  new  accounting  proof 
of  the  adu'il  facts  on  the  subjects  to  which  the  opinion 
refers,  especially  as  to  the  period  of  the  joint  use  and 
of  the  separate  use  of  the  property. 

That  after  the  joint  use  ceased,  or,  at  least,  after 
this  court  afSrmed  plaintiff's  title,  in  1871,  the  defend- 

918  ant  be  charged,  on  the  ordinary  rule,  with  the  value  of 
the  use ;  that  is,  a  fair  cash  rent  for  the  property  as  a 
church. 

Also  that  defendant  be  charged  with  sis  other  items 
referred  to  above  in  tlie  sixth  objection  (at  p.  10),  with 
some  alt  ;rations,  speaking  of  them;  that  they  "accord 
with  the  intent  of  the  opinion,  but  icere  not  in  the  mind 
of  the  court,  and  adding  one  more. 

Pp.  32,  33  contain  a  supplemental  note  by  plain- 
tiff's counsel,  and  admit  that  defendant  is  entitled  to 
complete  restoration  for  all  debts  of  plaintiff'  by  de- 
fendant or  held  by  assignment,  but  claims  that  they 

919  constitute  no  ground  for  detention  of  possession. 

Deftndanfs  brief,  fob  3,  states  the  claim  of  defend- 
ant, that  they  are  to  be  restored,  on  account  of  the 
failure  of  title,  as  near  as  may  be  to  the  situation  in 
which  the}'  were  before  they  received  the  possession. 

After  that  follow  accounts  and  explanations  of  ac- 
counts. 

The  plaintijf  replied,  in  writing,  to  defendant's  brief, 
and  at  foot  of  page  2  of  the  reply  has  stated  shortly 
the  facts  said  to  be  mistaken,  and  at  foot  of  page  25 
speaks  of  separation  of  plaintiff';  page  6  of  the  termin- 
ation of  the  union  ;    page  7  admits  the  justice  of  the 

920  I'tile  of  the  Court  of  Appeals  before  the  separation; 
page  8  speaks  of  demand  of  possession,  &c.,  as  making 
a  change. 

It  claims  (pp.  12,  13)  that  if  the  commencement  of 
the  suit  does  not  fix  the  date  "  of  the  termination  of 
the  alleged  union"  (p.  13)  it  must  be  fixed  "by  evidence 
"  TO  BE  given  under  the  -neiv  view  of  the  accounting 
"  taken  by  this  court."  This  claimed  that  the  ju  Ig- 
ment  should  be  so  drawn  as  to  allow  such  evidence  to 
be  given  ;  the  court  rejected  the  proposition  by  ex- 
pressly exempting  the  defendant  from  rent  between 
October,  18(32,  and  November,  1876,  and  by  a  "  rigid 
rules  "  directing  the  account  to  be  thus  taken. 
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P.    13    contains   the   argument  in   favor  of  plaintiff    921 
on  tliis  point,  and  claims  that  defendauf  held  only  as 
mortgagee. 

Plaintiff'  again  presents  (p.  15)  the  fact  that  a  ma- 
jority separated  in  July,  18G3. 

It  makes  (p.  17)  claim  for  repairs. 

It  asks  (ji.  18)  for  a  further  ruling  in  reference  to  the 
period  n/ter  the  scf  araiion,  or,  at  least,  after  the  decision 
iu  1871,  and  that  defendant  lie  charged  with  the  value 
of  the  use  of  the  property  during  that  period,  receiv- 
ing credit  for  interest  on  its  advances  ; 

Or  that  defendant  be  charged   with   the  actual  legal 
expeuxes   of   plaintiff  since  1864,  when  plaintiff  made    922 
the  offer  "  identical  irifh  the  rule  of  the  court,"  and  it  was 
rejected. 

Thus  again  the  distinction  was  ni'ged  and  was  con- 
sidered by  the  court,  who  held  that  it  ought  to  make 
no  difference  in  its  decision. 

Thus  the  matters  proposed  by  plaintiff  to  be  proved 
now  have  been  presented  to  the  Court  of  Appeals  in 
elaborate  artjuments,  and  held  by  that  court  insuthcient 
to  change  the  rule  tliat  is  contained  in  its  opinion  and 
in  the  judgment. 

How  far    any  evidence    relating   to    these    matters 
should  be  received  was   stated  by  the  Keferee  orally,    923 
and  entered  by  the  stenographer  on  his  minutes. 

Wm.  Mitchell, 

Referee. 


Charles  A.  Blauvelt,  sworn  for  plaintiff'  : 

Q.  591.  I  am  employed  iu  the  New  York  Bowery 
Fire    Insurance    Company  as  clerk,   and   have  been, 
since   1880;    I.  know    of  Insurance  effected  in  that 
company   by  the    Madison  Avenue  Bai^tist    Church    ^24 
through  Seward,  Hopwood  &  Co.  as  insurance  agents. 

Q.  595.    For  what  years   between   1871   and   187ti, 
both  inclusive. 

1st.  Defendant  objects  that  it  is  not  within  the  rules 
laid  down  by  the  court  for  accounting. 

2d.  It  is  not  founded  on  any  r.greement  or  contract 
between  the  parties. 

3d.  By  the  terms  of  plaintiff's  account  and  claim,  it 
was  not  for  the  benefit  of  defendant. 
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925  4tb.  The  plaintiff  had  no  insurable  interest. 

5tl).  The  principle  is  already  decided  in  the  Court 
of  Appeals  that  such  insurance  premiums  and  such 
contract  cannot  be  proved  by  parol. 

Q.  598.  Decision  on  objections  reserved  by  consent. 

By  consent  it  is  agreed  tliat  witness  shall  send  to 
the  Referee  a  printed  blank  of  the  policy  of  this  com- 
pauj'  tilled  in  as  to  the  written  part  from  the  policy 
register  of  the  company,  and  the  original  is  to  be  pro- 
duced or  accounted  for.     Witness  answers,   it  was  in- 

926  sured  from  September  15,  1871,  to  September  16, 
1872,  for  $10,000  and  the  premiums  therefor  received 
were  $42.50. 

It  was  in  the  name  of  the  Madison  Avenue  Baptist 
Church.  Loss,  if  any,  payable  to  J.  Milbank,  Presi- 
dent of  the  Board  of  Trustees  ;  "  On  the  brick  and 
stone  church  edifice  and  lecture  room  attached, 
including  all  fi.\.tures  and  furniture,  situate  on  S.  E. 
cor.  of  Madison  and  Thirty-tirst  street,  in  this  City. 

Q.  59'J.  It  is  understood  that  this  policy  does  not 

927  cover  on  the  organ  ;  "  other  insurance  permitted  with- 
out notice  until  required."     "  No.  of  policy  260,093." 

Q.  GOO.  The  second  policy  from  September  16, 
1872,  to  September  16,  1873,  for  $5,000  in  same  words 
as  first ;  premiums  paid  $21.25  ;  No.  of  iiolicy,  271,- 
692. 

Q.  601.  The  third  policy,  from  September  25,  1873, 
to  September  25,  1874,  for  $10,000.  No.  283,795 
Premium  paid  $62.50  ;  $9,500  on  the  edifice,  $57,000  ; 
$500  on  the  organ,  $5.50 ;  otherwise  worded  as  the 
first. 

Q.  602.  The  fourth  was  a  renewal  of  policy  283,795 
and  was  No.  295,656,  for  one  year  to  September  25, 
1875  ;  premiums  of  insurance  $62.50. 

Q.  603.  The  fifth  was  renewal  of  383,795,  and  was 
No.  304,567,  jiaid  one  year  to  September  25,  1876, 
$47.50,  on  church  edifice,  $5,  on  organ  $52.50. 

Q.  604.  The  sixth  was  renewal  of'  283,795,  and  was 
for  one  year  from  September  25,  187(i,  and  is  No. 
314,775  ;  premium  $38  on  church  ;  $5  on  organ — $43. 

Q.  605.    We  were  paid  these  premiums  either  by 
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Seward,  Hopwood  &  Co.  (n-  their  agent ;  they  were  paid    929 
iu  check. 

Q.  600.  Mr.  Martin  objects  to  these  items,  and  moves 
to  strike  them  out  as  none  ol  tiiem  arc  included  in 
the  account  and  chum  tiled. 

Decison  reserved  by  consent. 

Henry  0.  Setvanl,  sworn  for  plaintiff  : 

Q.  007.  I  am  insurance  agcjit  ol'  lirm  of  Seward, 
Hopward  &  Co.,    '201   Broatlway,  of  New  York  City. 

I  was  engaged  by  Milbank  as  I'resident  of  Board  of 
Trustees  of  plaintiff  to  effect  insurance  ou  the  (ihurch 
16th  September,  1871. 

I  accordingly  effected  insurance  at  that  lime  on  the 
church,  and  paid  the  premiums  to  the  companies. 

Q.  608.  (Plaintiff"  is  to  produce  original  policies  or 
account  for  them.)  Mr.  Milbank  repaid  me  for  tiio 
plaintiff  ;  the  amounts  so  paid  were  : 

September  28,  1871,  $255 ;  December  8,  1871,  $00  ; 
December  21,  1872,  $10.3.89  ;  January  29,  1874,  $98  ; 
November  20,  1874,  $98  ;  October  5,  1875,  $82.50 ; 
October  2,  1876,  $53 ;  November  9,  1870,  $15  ;  De- 
cember 5,  1870.  $uO  ;  September  28,  1877,  $88. 

Q.  009.  I  insured  in  the  Liverpool,  London  &  Globe 
Insurance  Company,  in  1871  ;  from  September  10, 
1871,  to  September  16,  1872,,  for  $12,000  ;  premiums 
$50  on  $10,000  ou  church,  and  $60  on  $2,000  ou  oi-gan  ; 
policy  1,382,876. 

Q.  610.  I  also  insured  in  same  company  Kith  Sep- 
tember, 1872,  for  one  year  ;  i)remium,  $30  for  $0,000 
ou  church,  and  $10  for  $1,000  ou  organ  ;  No.l, 019,532  ; 
I  leave  mem.  of  each. 

Q,  Oil.  The  insurance  was  not  resumed  after  this 
till  July,  1877  ;  I  paid  the  premiums  to  this  last 
company,  and  was  repaid  by  Mr.  Milbank ;  the 
amounts  are  included  in  the  statement  at  A. 

(Examination  suspended.) 
30 
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933        John  M.  Hunter,  sworn  for  plaintiff: 

Q.  621.  I  am  first  clerk  iu  Jefferson  Insurauco  com- 
pany, and  have  been  going  on  seventeen  years ;  our 
company  issued  policy  to  church  of  plaintiff  iu  1871 
and  1872. 

Q.  022.  First  policy  was  No.  153,501,  $5,000 ;  pre- 
mium, S21.25,  one  year  from  September  16,  1871  ;  I 
prodnce  a  copy  of  the  original. 

It  is  read  iu  evidence  and  marked  Plaintiff's  Ex- 
hibit 112  ;  it  contains  the  written  as  well  as  the 
])rinted  portions. 

Q.  ().  I  also  produce  a  duplicate  of  the  renewal ; 
it  was  renewed  from  16th  September,  1872,  to  16th 
September,  1873,  for  $2,500,  premium,  $10.63  It  is 
read  and  returned. 

Q.  624.  This  insurance  was  effected  through  Seward, 
Hopwood  &  Co.,  brokers  ;  they  paid  the  premiums  on 
policies  and  renewals  ;  the  insurance  is  not  on  organ. 

Q.  635.  Tlie  plaintiff  then  gave  further  evidence  of 
insurances  effected  by  it  on  the  church  building  and 
■-'^'^  the  furniture  and  organ,  and  of  the  amounts  it  paid 
thei'efor,  as  stated  in  the  Referee's  report,  which,  for 
the  sake  of  brevity,  is  omitted  under  the  following  ad- 
mission : 

Q.  636.  Defendant,  reserving  its  objection  that  the 
premiums  paid  by  the  plaintiff  for  insurance  effected 
by  them  cannot  lawfully  be  charged  against  the  defend- 
ant, for  the  reasons  above  stated  in  his  first  five  ob- 
jections, admits  as  matter  of  fact  on  plaintiff's  offering 
the  schedule  hereinafter  mentioned  in  evidence,  that 
•'•^^  the  plaintiii'  effected  the  insurance  on  the  church 
property  and  paid  the  premiums  therefor  at  the  times, 
and  in  the  manner,  and  to  the  companies  stated  in 
the  said  pajier  headed  "  Schedule  of  Insurance,"  &c.  ; 
plaintiff  admitting  that  it  is  entitled  to  no  claim  for 
insurance  beyond  the  13th  of  November,  1876. 

Q.  637.  Both  sides    admit    that    the    terms   of  the 
'•■         policies  are  similar  to  those  already  in  evidence   (see 
Exhibit  112),  subject  to  correction. 

(^.  638.  Thereupon  the  plaintiff  offers  the  schedule 
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of  insur?mce  in  evidence,  and  it  is  road  ;  it  is  Plaintiff's    1)37 
Exhibit  118. 

Decision  reserved  on  the  quesion  of  law  raised  by 
defendant. 

Edm.  Bl.  Plum,  sworn  for  plaintiff* : 

Q.  639.  I  am  clerk  in  charge  of  records  in  the  County 
Clerk's  Office  ;  I  have  the  judgment  roll  in  the  case 
of  Johnson  v-  Madison  Avenue  Baptist  Church,  which 
I  have  taken  from  the  files  ;  it  was  filed  May  22, 
1862 ;  the  recovery  recorded  by  the  judgment  is 
$1,111.02,  together  with  .td2.84  costs  and  disburse- 
ments, amounting  to  .fl.lTS.SG. 

There  is  no  further  judgment  in  that  case  ;  I  ex- 
amined the  docket  of  judgments  from  that  date  to  the 
end  of  that  year,  viz.,  to  31st  December,  186'Z. 

Q.  040.  The  only  other  judgment  I  found  on  the 
docket  against  Madison  Avenue  Baptist  Church  was 
the  one  in  favor  of  A.  T.  Stewart  ct  Co.  ;  that  was  May 
29,  1802. 

Cfosn  : 

Q.  641.  I  did  not  look  for  notice  of  appeal,  but  only 
for  judgments  ;  I  don't  know  whether  there  was  or 
not  a  notice  of  appeal  filed  from  the  judgment. 

It  appears  that  that  action  was  defended  and  tried 
before  Judge  Clerke.  Answer  was  by  S.  V.  Bagley, 
attorney  for  Madison  Avenue  Baptist  Church. 

TVni.  P.  Richardson,  sworn  for  plaintiff': 

Q.  642.  I  am  assistant  clerk  in  Common  Pleas  ;  i 
have  judgment  roll  in  A.  T.  Stewart  &  Co.  v.  Madison 
Avenue  Baptist  Church  ;  it  was  filed  May  29,  1862. 

The  amount  awarded  by  the  judgment  is  $2,188.57, 
the  amount  claimed  with  interest,  and  •'$89.27  for  costs 
and  disbursements,  total,  $2,277.84.  Answer  by  S.  V. 
Bagley  as  attorney.  There  was  no  judgment  on  ap- 
peal in  that  case  to  end  of  that  y(;ar;  I  searched  the 
records  to  the  end  of  the  year. 

Cross  waived. 
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941        Sargent  V.  Bnglci/,  swovu  for  plaintifi"  : 

Q.  643.  I  am  a  couusellor-at-law  ;  I  was  the  attor- 
ney for  the  Madison  Avenue  Baptist  Church  in  the 
suits  brougiit  against  them  by  A.  T.  Stewart  &  Co., 
and  by  J.  C  Johnson  ;  I  put  in  answer  in  each  of 
those  suits. 

Q.  644.  Will  you  state  whether  those  were  Jmnafide 
litigations  and  honn  fide  disputes  as  to  the  amoiints 
claimed  ? 

(Objected  to,  objection  sustained,  and  plaintiff  es- 
cepted.) 

Q.  6i5.  Was  an  affidavit  of  merits  tiled  in  those 
actions  ? 

A.  There  was  in  both  cases  ;  filed  and  served. 

Q.  Was  an  appeal  taken  in  both  cases  ? 

A.  I  think  neither  judgment  was  by  default  ;  my  en- 
try is  "  cause  tried  and  judgment  for  plaintiff,"  neither 
of  the  a)ipeals  was  ever  noticed  for  argument ;  I  have 
no  recollection  that  there  was,  and  my  register  does 
Qj„    not  show  any. 

In  Johnson's  case,  on  his  part,  he  served  notice  of 
entry  of  judgment  May  23,  18G2  ;  same  date  served 
notice  of  exception  to  sureties  on  appeal  ;  May  31st 
sureties  justified  ;  Johnson  served  amendments  to  our 
jiroposed  case,  which  were  handed  to  the  judge  on 
?Oth  June,  1S62  ;  plaintiff's  attorney  waived  $10  costs 
until  final  determination  of  suit ;  December  3,  1862, 
judgment  ]iaid  and  satisfaction  ;  October  6,  1862,  de- 
fendant served  printed  case  on  Hackett,  attorney  for 
Johnson. 

Q.  646.  In  Stewart's  case,  what  was  aone  upon  the 
judgment  ? 

A.  On  29tli  May,  1802,  we  filed  undertaking  on  ap- 
peal, and  served  and  filed  notice  of  it  and  of  appeal ; 
June  3d,  served,  proposed  case  on  A.  T.  Stewart's 
attorney  ;  June  3cl,  filed  exceptions  to  decision  of  the 
judge  who  tried  the  case,  and  served  copy  ;  June  7th, 
received  notice  of  exceptions  to  sureties,  and  notice 
of  argument  was  served  on  same  day  ujjon  us ;  that 
was  befoi-e  the  case  was  settled  ;  June  10th,  we  served 
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notice  of  justification  of  sureties  ;  June  12th,  served    945 
proposed  c^se  ;  June  19th,  sureties  justified. 

Juno  23d,  gave  Stewart's  attorney  twenty  days  fur- 
ther time  to  propose  amedments  to  case. 

Juno  28tli,  we  served  notice  for  settlement  of  case. 

December  17,  1862,  judgment  was   paid  and  satis- 
fied. 

Cross : 
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Q.  G47.  In  Johnson's  case  the  proposed  case  was 
served  by  us ;  June  20th  case  handed  to  judge  for 
settlement ;  I  only  know  of  payment  of  judgment  in 
either  case  by  entry  in  my  register  ;  .  in  Johnson 
case,  December  3,  18G2,  judgment  paid,  judgment 
satisfied  of  record  ;  consent  given  to  dismiss  appeal. 

That  entry  I  judge  was  made  at  the  time  ;  I  had 
nothing  to  do  with  the  payment ;  I  was  undoubtedly 
informed  of  the  payment,  and  made  this  entry  ;  T  did 
not  file  the  hatisfaction  piece. 

Q.  G48.  In  Stewart's  case  "  December  17,  1862, 
judgment  paid  and  satisfied  of  record,"  that  entry  is 
in  my  writing  ;  I  had  nothing  to  do  w'ith  the  payment 
— I  did  not  know  by  whom  either  judgment  was  paid, 
or  where. 

Geon/e  W.  Abhc,  sworn  for  plaintiff  : 

I  am  member  of  plaintiff's  corporation,  and  have 
been  since  before  1800  ;  I  am  one  of  the  Trustees  of 
plaintiff,  and  clerk  of  the  Board  of  Trustees. 

Q.  651.  Did  you  loan  any  money  to  plaintifl'  prior    948 
to  October,  1862 ;  if  so,  state  the  facts  and  circum- 
stances and  the  amount,  and  state  whether  you   took 
any  written  voucher  for  it  ? 

A.  In  1861  I  loaned  the  church  $200;  in  1862,  in 
May,  I  think,  I  loaned  the  church  anf)ther  $200 ;  I 
have  no  obligation  or  voucher  for  the  amount ;  I  may 
have  the  checks  that  I  gave  for  those  two  sums  ;  I  will 
look  for  them. 

Q.  652.  The  money  on  my  loan  was  paid  to  Mr.  Mil- 
bank,  who  was  treasui'er  of  the  Building  Fund  at  that 
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g^g  time ;  I  have  beeu  paid  the  interest  on  that  amount — 
paid  by  the  Treasuiei'  of  plaintiff  April  26,  1879,  viz., 
J.  P.  Townsend ;  the  amount  I  do  not  remember. 

Q.  054.  Clause  5  of  plaintiff's  account  shown  to  wit- 
ness, and  he  is  asked  which  of  the  payments  men- 
tioned there  were  made  by  per.ions  who  before  t'lie 
union  were  members  of  plaintifTs  society  ? 

Q.  655.  (Objected  to  by  defendant,  and  decision,  liy 
consent,  reserved.) 

Wm.  J.  Todd,  $95  ;  ditto,  $100 ;  Joseph  S.  Lake, 
$25  ;  Misses  Milbank,  $25  ;  James  M.  Plum,  $65  ;  C. 
H.  Benedict,  $95  ;  Mrs.  Bowles  Colgate,  $25  ;  also, 
Thos.  Porter,  pew,  $45  ;  A.  I'.  Arnold,  $35  ;  James  Cum- 
mings,  $50;  J.  W.  Middletou,  $15;  J.  Milbank,  on 
Nos.  43  and  91,  $125 ;  W.  H.  Chapman,  $110;  Wm. 
A.  Darling,  $60. 

Gecyrge  fV.  Abhc,  further  examined  for  plaintiflF.  : 

Q.  656.  I  have  looked  for,  but  cannot  find,  the 
checks;    I  had  destroyed  ray  checks  before  1865;  I 

951  find  the  dates  of  the  loans  ;  the  sum  of  $400.50  loaned 
by  me  was  never  paid  me  by  defendant,  nor  the  inter- 
est on  it. 

Q.  657.  The  sale  of  the  pews  on  which  the  pre- 
miums I  have  spoken  of  were  paid,  was  made  after  the 
union  between  plaintiff's  and  defendant's  churches, 
and  I  should  think  shortly  after  ;  that  was  a  sale  made 
in  pursuance  of  the  plan  of  union  shown  at  art.  5,  in 
Special  Term  findings  {ante,  p.  50). 

The  sale  was  under  that  provision ;  I  was  one  of 

952  the  purchasers  at  this  sale  ;  I  owned  a  pew  there  be- 
fore ;  the  sale  was  made  at  auction,  and  the  pews 
were  put  up  and  premiums  bid  for  the  choice  ;  I  bid 
a  premium,  but  I  don't  know  the  amount  of  it ;  I  paid 
nothing  for  the  pew  in  itself ;  the  plan  was  that  we 
were  to  relinquish  the  pews  that  we  owned ;  I  think  I 
took  a  lower  priced  pew  than  the  one  I  had  owned  ; 
I  think  I  bought  other  pews  also. 

I  believe  I  paid  the  premium,  whatever  it  was,  in 
cash,  and  nothing  more ;  I  never  took  a  deed  for  the 
pew ;  I  never  made  any  demand  for  the  deed. 
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Q.  658.  Of  your  owu  knowledge,  do  you  know  that    <J53 
others  purchased  other  pews  iu  exchange '? 

A.  Yes,  I  do. 

I  remember  Mrs.  Colgate  so  j^urchased ;  I  think  Mr. 
Todd,  Mr.  Lake,  Mrs.  Milbank,  James  M.  Plum,  C.  N. 
Benedict,  A.  T.  Arnold,  Mr.  J.  Milbank,  W.  H.  Chnp- 
man,  W.  A.  Darling,  James  Cummiugs ;  and  they  all,  I 
believe,  owned  pews  before,  and  purchased  at  the  sale  ; 
I  don't  know  how  any  of  them  settled  except  Mrs. 
Colgate  ;  hers  I  settled  myself  by  payment  iu  ca.sh  for 
premium  ;  I  think  she  got  the  same  pew.  yg^ 

Q.  G59.  I  do  not  recollect  anything  that  was  shown 
when  I  made  the  two  loans. 

Do  you  recollect  any  action  by  the  society  why  these 
loans  were  made? 

No  ;  I  do  not. 

Have  you  any  knowledge  of  any  other  loans  made 
to  the  society  about  the  same  time? 

A.  No  ;  I  had  no  personal  knowledge. 

Q.  G60.  Looks  at  defendant's  Exhibit  48. 

Was  that  bill   ever  presented  to  yon  or  your  com-    (J55 
mittee  for  the  auditing  or  approval  of  bills  ? 

A.  No,  sir ;  I  liave  no  recollection  of  ever  seeing  it 
l>efore. 

Q.  601.  I  was  secretary  of  the  board  from  1860,  I 
should  think,  to  the  present  time ;  I  will  qualify  that ; 
there  might  have  been  a  space  when  I  was  not ;  I 
can't  say  when  ;  it  was  never  to  my  knowledge  pre- 
sented to  the  board. 

Q.  662.  Look  at  the  items  in  that  bill  other  than  the 
})ew  account,  and  state  whether  they  were  ever  to  your    (in[^ 
knowledge  approved  or  authorized  by  the  board? 

A.  Not  to  my  knowledge  ;  I  have  generally  attended 
the  meetings  of  the  board  daring  the  whole  time  that 
I  was  a  member. 

Cross  : 

Q.  663.  I  don't  recollect  to  whom  I  paid  the  premium, 
nor  when,  nor  the  amount. 

Q.  664.  Do  you  recollect  that  you  paid  it  at  all  ? 

A.  No.  '•  .  :       ' 

i'  I    ■• 
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957  Q-  Don't  you  know  that  yon  did  not  pay  it? 
A.  No. 

Q.  665.  Did  you  occupy  your  pew  after  this  auction 
sale  ? 

A.  I  can't  say  bow  long ;  it  was  for  several  years,  I 
suppose ;  it  was  No.  G7,  the  one  I  purchased  at  the 
sale. 

I  paid  rent  for  my  pew  for  several  years ;  I  dou't 
know  how  long  ;  I  think  I  paid  it  to  Douglass,  the  col- 
lector, or  the  sexton  ;  I  bid  in  my  pew  67  at  the  auc- 

958  tion  sale ;  Wni.  D.  Murphy  was  the  auctioneer. 

I  am  not  certain  that  I  bid  a  premium. 

Q.  G66.  Did  Mr.  Todd  and  the  other  persons  you 
have  named  occupy  the  pews  thoy  bid  on  ? 

I  think  so  ;  all  of  them,  to  the  best  of  my  recollec- 
tion, occupied  them. 

Q.  667.  When  you  loaned  the  two  sums  of  $200 
each,  did  you  take  any  writing  for  them  ? 

A.  I  did  not. 

Q.  Was  there  not  a  form  of  blank  note  issued  to 

959  parties  who  made  loans '? 

A.  I  don't  recollect  any. 

Q.  668.  Did  you  over  see  such  papers  as  Exhibit  56 
before  ? 

A.  Yes,  I  think  I  have  ;  I  think  it  likely  they  were 
issued  to  parties  who  made  loans,  in  some  cases ;  I 
know  that  in  1860. 

Q.  Why  did  you  not  get  one  of  these  ? 

A.  Those  were  applicable  to  purchase  of  pews  ;  mine 
was  not. 

Q.  669.  I  never  had  a  form  applicable  to  loans,  or 

960  mere  promise  to  pay  in  money  and  not  in  ])ews ;  I 
never  knew  of  such  a  form  ;  I  was  Trustee  of  that 
church  in  1859  ;  familiar  with  all  their  operations ; 
they  borrowed  some  money;  I  had  nothing  to  do  with 
the  negotiations  for  borrowing  that  money  ;  I  don't 
recollect  who  had  to  do  with  it. 

Q.  670.  Were  there  not  forms  for  receipts  of  such 
loans  ? 

A.  The  one  you  showed  me  was  the  only  one  I 
know  of. 
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Q.  671.  Wliy  did  not  you  get   some  obligatiou  for    961 
your  loan  ? 

A.  I  did  not  ask  for  it,  and  did  not  care  for  it  ;  I 
never  asked  for  repayment  of  the  loans. 

Q.  How  camo  interest  to  be  paid  to  you  two 
week  sago  ? 

A.  Because  I  called  for  it  on  the  Treasurer,  John 
P.  Towusend ;  he  paid  me  at  once,  without  any  ques- 
tion why  I  had  waited  ;  he  asked  for  evidence  ;  the 
evidence  was  the  authority  from  the  "Board  of  Trus- 
tees to  pay  the  interest  on  that  claim  ;  I  furnished  it  952 
to  Mr.  Townsond  ;  I  presented  the  claim  to  the  Board 
of  Trustees  in  this  year  ;  I  presented  it  in  writing ; 
the  writing  was  a  bill  for  loans,  with  interest. 

Q.  G72.  No  other  paper  was  attached  to  it ;  they  re- 
quired no  proof  of  me  ;  they  made  a  resolution  author- 
izing the  Treasurer  to  pay ;  I  don't  know  if  there  is 
any  record  on  their  books  in  regard  to  my  loan  ;  I 
never  inquired. 

Q.  073.  Did  any  of  the  Trirstees  ever  investigate  it  ? 

A.  I  cannot  swear  whether  they  did  or  not ;  I  don't  9(33 
know  whether  our  corporation  keeps  a  treasurer's  ac- 
count ;  there  is  a  treasurer's  account ;  Mr.  Townsend 
is  the  treasurer  now  ;  there  is  a  treasurer's  book  and 
also  one  of  the  building  fund  ;  Milbank  has  the  build- 
ing fund  book  ;  Townsend  has  treasurer's  account  of 
our  society  ;  I  have  audited  Milbank's  account ;  last 
time  was  last  year  ;  I  am  not  certain  it  was  the  last ; 
I  audited  it  three  or  four  times  ;  I  could  not  recollect 
when  I  audited  them  ;  it  was  a  book  like  this,  foolscap 
size  ;  I  can't  say  how  far  back  it  goes  ;  I  think  as  far  yg^ 
as  '59  or  'GO ;  I  don't  think  I  ever  saw  Townsend's 
treasurer  account ;  I  saw  Milbank's  treasurer  ac- 
count last  when  I  audited  the  account ;  I  don't  recoK 
lect  if  anything  about  my  loan  appears  on  it. 

Redirect : 

Q.  (J74.  Have  you,  since  1862,  been  called  on  re- 
peatedly for  further  loans  for  plaintiff's  account  ? 

(Objected  to  ;  objection  sustained  and  plaintiff  ex- 
cepts.) 
31 
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965  Plaintiff's  counsel  stated  that  they  offered  to  show 
Mr.  Abbe's  relations  to  plaintiff' and  account  for  his 
not  calling  ou  phiintiff  for  payment,  to  wit :  that  he 
was  under  advances  to  plaintiff  subsequently  on  re- 
peated calls  for  further  loans. 

Q.  675.  When  was  it  that  yoxi  occupied  the  pew  yoa 
spoke  of '? 

A.  I  don't  recollect  the  year;  I  have  no  idea;  I 
don't  recollect ;  I  occupied  sometime  ;  it  was  seven 
per  cent,  on  valuation  of  the  pew,  and  an  assessment 

966  beyond  that ;  it  was  areut  against  me  and  all  owners 
of  23ews  ;  three  per  cent,  was  fixed  in  the  deed  for  the 
pews  and  the  assessment  was  raised  from  time  to  time. 

Q.  676.  How  was  the  assessment  fixed  ? 

(objected  to  as  immaterial ;  objection  sustained ; 
plaintiff  excepts.) 

Q.  677.  Were  the  terms  different  to  hirers  of  pews 
than  to  holders  under  deeds? 

(Like  objection,  ruling  and  exception.) 

Q.  Were  the  pew  rents,  which  you  sjioke  of  paying, 

967  charges  against  you  as  tenant  or  as  pew  owner,  under 
the  terms  of  the  deed  ? 

A.  As  pew  owner,  under  the  terms  of  the  deed  for 
the  pew  ?    . 

Cross  : 

Q.  678.  What  deed  ? 

A.  I  had  no  deed  of  that  pew  ;  by  deed  of  the  pew, 
in  my  direct-examination,  I  mean  such  deed  as  the 
plaintiff'  gave  for  their  pews. 

968  Q.  679.  Do  you  mean  the  deed  given  after  the  auc- 
tion sale  ? 

•  A.  Yes. 

Q.  680.  And  by  the  church  as  it  then  stood,  or  pre- 
tended to  be,  united  ? 
A.  Yes. 

Bcdlrcd  : 

Bond  No.  5  shown  witness. 

Q.  Who  holds  this  bond  ? 

A.  My  wife  holds  it  as  Trustee  for   a  ladies  society 
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called  "  Church  Aid  Society  ;"  I  know  the  signatures    969 
to  tliis  bond. 

Q.  G81.  Defendant's  counsel  admits  that  this  is  one 
of  the  series  of  bonds  of  $500  each  included  in  Ex- 
hibit 71,  and  the  due  issuing  of  this  bond,  and  it  is 
read,  and  is  phiintifif's  119. 

Witness  :  This  bond  has  never  been  paid. 

Q.  682.  Witness   looks    at  receipt,  date   April   26, 
1879,  and  says  it  is  a  receipt  signed  by  his  wife  ;  that 
is  her  signature  ;  I  know  of  the  payment  of  that  in- 
terest ;  it  was  paid  by  the    treasurer,  Mr.  Towusend,    970 
at  the  date  of  that  receipt. 

Q.  683.  No  interest  ou  tliis  bond  was  paid  by  de- 
fendant. 

Recross  : 

My  wife's  name  is  Charlotte  C.  Ablie ;  she  resides 
at  32  East  Twentieth  ;  I  don't  know  from  whom  she 
obtained  that  bond ;  I  don't  know  how  many  years  she 
has  had  it. 

Q.  684.  Did  she  have  it  before  October,  1862  ?  971 

A.  I  believe  she  did. 

Q.  685.  Did  she  obtain  it  herself  or  through  some 
other  person  ? 

A.  I  cannot  answer, 

Q.  686.   Who  was  the  owner  before  she  obtained  it  ? 

A.  I  dou't  know. 

Q.  687.  Did  she  pay  anything  for  it  ? 

A.  Of  my  personal  knowledge  I  don't  know  ;  she 
told  me  that  the  ladies  witii  whom  she  was  associated 
wanted  to  help  tho  chnrcli,  and  organized  themselves  972 
into  a  society  called  "Church  Aid  Society,"  and  they 
purcluxsed  this  l)ond  as  one  of  the  means  of  assisting 
the  church  ;  I  don't  think  she  told  me  how  much  slie 
paid  ;  they,  the  ladies,  raised  the  money  to  pay  for  the 
bond  by  fairs  and  contributions. 

Q.  688.  Was  not  the  price  paid  $200  ? 

A.  I  don't  know  ;  the  $492.1-1:  was  paid  bj'  Town- 
send's  check  as  treasurer  to  order  of  Mrs.  Abbe  as 
treasurer,  or    order  of  Ladies   Aid  Society;  she  in- 
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973  dorsed  the  check  to  mo,  and  I  deposited  it  in  Bank  of 
Commerce  to  my  individual  account. 

Q.  G89.  What  became  of  the  money  ? 

A.  I  loaned  it  to  the  Madison  Avenue  Baptist 
Chui'ch  hy  my  check  to  order  of  John  P.  Townsend, 
as  treasurer  ;  I  took  no  security  or  writing  from  Town- 
send  ;  the  check  was  for  the  same  exact  amount ;  there 
was  no  agreement  when  it  was  to  be  repaid. 

Q.  G90.  Was  not  the  purpose  of  the  ladies  society  in 
raising  the  money  to   buy  that   bond,  and   in  getting 

974  the  bond,  to  cancel  or  surrender  it  for  the  benefit  of 
the  church  ? 

A.  I  don't  know. 

Q.  691.  Was  it  not  so  to  the  best  of  your  informa- 
tion and  belief? 

(Objected  to,  and  objection  sustained). 

Q.  692.  Was  payment  of  the  bond  ever  demanded  ? 

A.  Not  to  my  knowledge. 

Q.  Was  payment  of  the  interest  ever  demanded  to 
your  knowledge  ? 

975  A.  Not  to  my  knowledge  ;  I  had  it  in  my  possession 
all  the  time  and  never  made  a  demand  of  principal  or 
interest ;  I  held  it  for  the  ladies. 

Q.  693.  I  don't  remember  the  amount  I  received  for 
interest  on  my  1400,  it  was  paid  by  check  of  Townsend 
to  my  order  ;  I  deposited  it  in  the  Bank  of  Commerce  ? 

Q.  Did  you  lend  it  to  the  church  ? 

A.  It  is  hard  to  say ;  I  lent  the  church  some  money, 
between  $350  and  $400 ;  it  was  about  the  first  of  this 
May ;  I  took  no  pajier  or  obligation  from  the  church ; 

976  they  did  not  promise  to  pay  it  at  all ;  the  amount  of 
the  money  loaned  was  the  same  in  amount  as  the 
interest  I  received. 

Q.  694.  Mrs.  Abbe's  receipt  read  and  is  plaintiff's 
120? 

George  W.  Ahhc,  recalled,  redirect-exaniination  con- 
tinued by  Mr.  Brown : 

Q.  696.  Have  j'ou  brought  with  you  your  original 
book  of  entry  of  the  loans  to  the  plaintiff  to  which 
you  have  before  testified  ? 
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A.  Yes,  sir  ;  np  to  a  certain  period.  977 

Q.  697.  Read  any  original  entries  made  at  the  time 
of  this  loan  to  which  you  havs  testified  ? 

Q.  298.  Witness  produces  book  ? 

(Counsel  for  the  defendant  objects  to  the  book  being 
read,  as  incompetent  ;  objection  sustained, plaintiff  ex- 
cepted.) 

Q.  G99.  State  whether  this  $400,  you  have  specified 
was  a  contribution,  or  gift,  or  was  a  loan  purely  and 
simjDly  ? 

A.  It  was  a  loan.  978 

Q.  700.  Give  the  dates  of  the  loans? 

A.  Referring  to  book,  Dec.  5,  1861,  $50,  March  12, 
1862,  $150  ;  May  13,  1862,  $200. 

Q.  701.  State  whether  you  have  made  sundry  other 
loans  to  the  church,  and  whather  your  custom  was  to 
take  the  written  obligation  of  the  church  therefor  or 
not? 

A.  I  made  other  loans  ;  I  did  not  usually  take  the 
written  obligation  of  the  church. 

Q.  70 i.  Why  did  you  not  require    payment  before,    979 
of  this  loan  or  the  interest  on  it  ? 

A.  The  church  was  in  need  of  monej-,  and  I,  M'ith 
others,  loaned  money  to  help  it  along  ;  they  were  not 
in  a  condition  to  pay  it,  and  I  did  not  demand  it. 

By  Mr.  Martin  : 

Q.  703.  Which  church  do  j-ou  refer  to? 

A.  The  Madison  Avenue  Baptist  Church,  the  plain- 
tiff's church. 

By  Mr.  Brown  :  980 

Q.  704.  Mr.  Martin  asked  you  if  j"ou  made  any  pay- 
ment of  money  to  the  treasurer  ;  you  testified  that 
you  gave  him  a  check  on  the  Bank  of  Commerce,  one 
for  yourself  and  one  for  the  secretary  of  the  aid 
society  ;  as  to  your  own,  state  what  either  you  or  he 
said  in  respetc  to  it  ? 

A.  In  respect  to  the  money  I  received  from  him  ? 

Q.  705.  No  ;  the  money  that  you  paid  to  him,  you 
say  it  was  about  Ma}'  1,  1879? 

A.  Yes;  I  took  a  check  to  him  ;  I  told  him  the  church 
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981  ueecled  money,  aiul  I  was  williDg  to  loan  the  money  to 
the  church. 

Q.  70G.  You  refer  to  the  same  amount  that  he  had 
paid  you  for  the  interest  on  your  debt  ? 

A.  Yes,  the  same  amount ;  I  received  $393.98,  and 
loaned  the  same  amount ;  I  gave  a  check  for  the  two 
amounts  together. 

Q.  707.  Y^ou  received  how  much  from  him  ? 

A.  1393.78. 

Q.  708.  That  was  on  your  own  loan,  was  it  ? 

982  A.  Yes,  sir. 

Q.  709.  How  much  did  you  give  him  your  check 
for '? 

A.  $885.88. 

Q.  710.  "What  was  the  date  on  which  you  gave  him 
that  check? 

A.  I  have  not  got  the  date,  it  was  two  or  three  days 
afterwards  ;  after  I  received  the  money. 

Q.  712.  Were  his  checks  paid  iu  the  regular  course 
of  bank  deposit  ? 

983  A.  Yes, -sir. 

Q.  713.  State  whether  there  was  any  arrangement 
about  3'our  paying  back  that  money  to  the  church  ? 

A.  No,  sir ;  none  whatever ;  it  was  a  voluntary 
loan  ;  the  church  needed  the  money  and  Iloaned  it  to 
them. 

Q.  714.  Is  this  book  now  produced  by  Mr.  Milbank 
the  one  to  which  you  referred  as  the  one  you  had  seen, 
containing  the  account  of  the  treasurer  of  the  buiid- 
ing  fund? 

984  A.  Yes,  sir  ;  that  is  the  book. 

Q.  715.  Do  you  remember  any  other  book  of  the 
treasurer  of  the  building  fund  than  this  one  pro- 
duced by  Mr.  Milbank  ? 

A.  No,  sir. 

(Book  marked  for  identification  plaintiff's  No.  121.) 

Q.  716.  Do  3-ou  remember  in  what  sort  of  a  paper 
your  statement  of  auditing  this  account  was  put? 

A.  I  think  it  was  on  foolscap,  that  is  my  recollec- 
tion. 

Q.  718.  Can  you   recollect,  if  so  state,  whether  the 
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several  audits  that  you  spoke  of  on  your  cross-exami-    985 
nation  were  upon  the  general  book  of  the  treasurer  of 
the  Building  Fund,  or  upon  separate  reports  made  by 
Mr.  Milbank  ? 

A.  I  tiiink  it  was  on  sepai'ate  reports. 

Recross  by  Mr.  Martin  : 

Q.  719.  Is  Exhibit  121  the  only  book  or  paper  that 
you  know  of  that  contains  the  account  of  Milbank,  as 
treasurer  of  the  Building  Fund  ? 

(Objected    to  ;    objection    overruled  ;    plaintiff  ex-    "°^ 
cepts.) 

Q.  720.  Will  you  please  take  Exhibit  121  and  an- 
swer the  question  ? 

Yes,  sir. 

Q.  721.  Have  you  never  seen  any  other  book  or  pa- 
j^er  in  which  these  accounts  were  made  out? 

No,  never  ;  except  a  copy,  perhaps,  that  I  audited. 

Q.  722.  Is  that  account  contained  in  that  exhibit 
the  one  you  audited? 

Yes.  987 

Q.  723.  Is  that  account  the  one  you  audited? 

Q.  724.  Mr.  Brown  :  You  mean  as  a  whole,  do 
you? 

Q.  72.5.  Mr.  Martin  :  I  mean  fur  him  to  state,  if  he 
can,  whether  that  account  is  the  one  that  he  au- 
dited? 

I  cannot  answer  it. 

Q.  726.  What  account  did  you  audit. 

I  audited   an   account  of   moneys  expended   subse- 
quent, I  think,  to  this  account ;    that  is  my  recol-    988 
lection. 

Q.  727.  And  not  contained  in  Exhibit  121  ? 

I  won't  be  sure  about  that. 

Q.  728.  To  what  date  does  that  exhibit  bring  the 
account  down  ? 

A.  It  brings  it  to  September  18,  1862. 

Q.  In  what  shape  of  book  or  paper  was  the  account 
■which  you  did  audit  ? 

A.  I   think  it  was  very  similar  to  this. 
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989  Q.  745.  When  do  tho  cutiies  iu   that  Exhibit  121 
commence — at  Avhat  date  ? 

A.  Febrnaiy  4,  1661,  is  the  first  date. 

Q.  74(3.  Is  that  the  earliest  date  of  any  entry  in  the 
book  ? 

Q.  747.  The  hrst  date  is  September  18,  1862. 

Q.  718.  What  is  the  last  entry  in  it,  as  of  a  settled 
account,  or  a  balance  striick  ? 

A.  A  balance. 

Q.  719.  In  whicli  way  is  the  balance? 

990  A.  Due  to  Mr.  Milbauk. 

Q.  750.  Are  the  entries  of  your  loans,  that  you  have 
spoken  of  in  this  connection,  items  contained  in  that 
account  ? 

A.  Yes,  sir ;  they  are  here. 

Q.  751.  Does  that  Exhibit  121  show  anywhere  on  its 
face  that  it  had  ever  been  audited  ? 

A.  No,  sir. 

Q.  752.  Were  j'ou  present  at  the  Trustees'  meeting, 
recently,  when  j'our  claim  for  interest  of  this  four 

991  hundred  loan  was  acted  upon  ? 

A.  Yes,  sir. 

Q.  754.  Was  there  any  conversation  between  you 
and  any  other  person  previous  to  3'our  receipt  of 
these  two  sums  of  interest  from  Mr.  Townsend,  the 
treasurer,  upon  that  subject  ? 

(Objected  to  as  immaterial ;  objection  overruled  ; 
plaintiff  excepts.) 

A.  Yes,  sir  ;  I  don't  think  there  was  any  conversa- 
tion until  we  met  as  a  board. 

992  Q.  755.    I   onl}'  asked  you  whether   there   was   or 
not  ? 

A.  No. 

Q.  756.  When  was  the  conversation  ? 

A.  At  the  meeting  of  the  Board  of  Trustees. 

Q.  757.  With  whom  was  it  ? 

A.  It  was  a  general  conversation ;  there  was  no 
particular  conversation. 

Q.  758.  Well,  with  what  persons  ;  name  the  j^ersons 
who  participated  in  the  conversation  relating  to  the 
payment  of  the  interest  ? 
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A.  There  were  three  or  four  preseut ;  I  think  three    993 
or  four. 

Q.  759.  Please  uamo  thuiu? 

A.  Mr.  Milbank,  Mr.  Tocld,  Mr  Towiiseiul,  aud 
myself.  Trustees. 

Q.  760.  Wheu  was  that  ? 

A.  I  don't  recollect  the  date,  but  it  was  some  two  or 
three  months  ago. 

Q.  7GI.  Was  that  the  only  conversation  j'oii  ever 
had  upon  the  subject  before  the  payment  of  the  in- 
terest was  made  ?  994 

A.  That  is  the  only  conversation  that  I  recollect  in 
regard  to  the  payment  of  interest. 

Q.  702.  With  any  person  ? 

A.  Yes ;  I  don't  recollect  any  other  conversation 
than  that. 

Q.  708.  Is  that  the  nearest  you  can  give  as  as  your 
recollection  of  the  date? 

A.  Yes. 

Q.  709.  Have  you  conversed  with  Mr.  Milbank  since 
that  meeting  on  the  subject  of  the  payment  of  that    995 
interest  to  j'ou  ? 

(Objected  to  as  immaterial  ;  objection  overruled  ; 
plaintiff  excepts.) 

A.  Yes  ;  I  spoke  to  him  about  it ;  I  said  I  d<jn't 
recollect  the  interest. 

Q.  770.   Was  that  all '? 

A.  That  I  liad  loaned  the  church  the  money. 

Q.  771.  Was  that  after  you  had  loaned  the  church 
the  money  ? 

A.  Yes.  9DG 

Q.  772.  And  you  had  no  conversation  with  him  at 
all  upon  the  subject,  except  at  the  board  meeting, 
until  after  you  had  loanad  the  money  ? 

A.  I  said  I  had  no  recollection  of  any  conversation, 
and  I  say  so  now. 

Q.  773.  Have  you  spoken  with  Mr.  Brown,  your 
counsel,  on  the  subject  at  all  ? 

A.  No,  sir. 

Q.  774.  Nor  with  any  other  person? 

A.  I  don't  recollect  any. 

32 
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'J'^7  Q.  778.  Jeremidli  3!ilh(nik,  a  witness  called  on  be- 
half of  the  plaiutifl,  beiug  duly  sworn,  testifies  as  fol- 
lows : 

Direct  eanminaiiori  by  Mr.  Brown  : 

Q.  779.  You  are  one  of  the  trustees  of  the  plain- 
tiff ? 

A.  I  am. 

Q.  780.  And  have  been  since  when  ? 

A.,  1858,  I  think. 

Q.  781.  You  were  treasurer  of  the  Buildidg  Fund 
from  the  year  1859  ? 

A.  I  was. 

Q.  782.  And  you  have  been  a  Trustee  ever  since? 

A.  Yes. 

Q.  783.  And  you  are  now  president  of  the  board  ? 

A.  Yes,  sir. 

(Defendant's  Exhibit  16  shown  witness.) 

Q.  784.  The  signature  is  yours,  is  it  ? 

A.  Yes,  sir ;  it  is. 
ncj()        Q-  785.  State  whether  the  item,  $570.30,  duo  to  you 
as  treasurer  of  the  Building  Fund,  contained  in  this 
Exhibit,  was  correct? 

(Objected  to  as  incompetent ;  objection  overruled  ; 
defendant  excepts.) 

A.  It  was  correct,  and  was  due  to  me  at  that  date, 
August  27,  186-2. 

Q.  786.  Has  that  ever  been  paid  to  you  by  the 
))luintiff  ? 

A.  No,  sir ;  none  of  it. 

Q.  787.  Was  any  of  the  principal  or  interest  ever 
paid  to  you  by  the  defendant  ? 

A.  None  whatever. 

Q.  788.  Has  any  part  of  the  interest  been  paid  to 
you  by  the  plaintiff,  and  what,  and  when  ? 

A.  (Referring  to  memorandum.)  The  plaintiff  paid 
me  interest  on  the  amount  due  me  as  treasurer. 

Q,  789.   On  this  amount  ? 

A.  No  ;  my  account  is  made  up  a  little  later  ;  I  see  it 
was  $583  ;  and  on  the  18th  of  September  the  plaintiff 
owed  me,  as  treasurer,  $588.38  ;  they  owed  mo  on  the 
21st  of  October,  1862,  $592.15  ;  now,  the  plaintiff  paid 
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me  interest  on  the  last  mentioued  sum  from  October  1001 
22,  1862,  to  November  13,  187(;,  $583.02. 

Q.  790.  That  was  the  interest  between  tlioso  dates 
on  that  sum  ? 

A.   Yes,  sir. 

Q.  791.  Did  you   receive   the   $400,   testified   to  by 
Mr.  Abbe  V 

A.  The  $400  loaned  by  him  to  tlie  churoh  V     I  did. 

(Objected  to  ;  1st,  on  the  ground  that  the  evidence 
of  a  debt,  due  by  a  corporation,  cannot  he  shown  by 
the  statement  of  an  alleged  creditor,  and  that  these  1002 
claims  are  all  barred  by  the  Statute  of  Limitations  ; 
2d,  That  the  defendants  are  not  liable  on  claims  that 
were  never, presented  to  them.)     Decision  reserved. 

Q.  792.  You  received  that  money  as  treasurer  of 
the  Building  Fund  ? 

A.  This  amount  ;  ye.s,  sir. 

Q.  793.  Was  that  a  gift  or  c(n]tribution,  or  a  loan  to 
the  church  ? 

A.  Simply  advances  made  to  tliem  in  the  shape  of  a 
loan.  1003 

(Objected  to  as  the  witness's  construction.) 

Q.  794.  (The  Referee.)  Let  him  go  on  and  state  the 
facts. 

Q.  795.  State  what  the  transaction  that  took  place 
was  ? 

A.  Mr.  Abbe  loaned  those  amounts. 

By  the  Referee  : 

Q.  796.  State  what  he  did  ;  did  he  come  there  and 
say  to  you,  something,  or  did  you  say  something  to 
him  ?  1004 

A.  No  ;  we  passed  resolutions  authorizing  loans  to 
be  made ;  the  authority  was  given  on  December  3, 
1860,  and  on  April  21,  1862. 

The  resolution  of  December  3,  1860,  having  been 
already  read,  witness  reads  resolution  of  April  21, 
1862,  as  follows : 

Q.  797.  "  April  21,  1862,  Mr.  Milbank  stated  that 
our  indebtedness  was  about  $10,000,  and  the  necessity 
of  arranging  it,  and  a  plan  to  raise  $6,000  by  loan  of 
$200  from  each  of  the  individuals  whose  names  were 


Witness  Milbanh  252 

1005  suggested,  for  one  year,  without  interest,  was  cadopted, 
and  tlie  chairman,  secretary  and  treasurer  were  ap- 
pointed a  committee  to  address  a  circular  to  eacli  of 
the  gentlemen  named,  and  solicit  a  loan,  and  report 
at  a  meeting  to  be  held  on  the  liOtli  instant ;  with 
])o\ver  to  extend  the  invitation  to  loan,  to  parties  out- 
side the  church." 

Q.  798.  State  what  he  said  to  you,  in  substance,  I 
mean,  to  3'our  best  recolleeticni  ? 

A.  I  luiow  that  he  loaned  the  money  to  the  churcli, 
and  I  so  credited  it. 
lOOG      Q.  799.  Can  you  tell  what  the  transaction  was,  that 
took  place  between  you  ? 

A.  Simply  his  loaning  the  ifiOO  to  the  church. 

Q.  800.  Can  you  tell  what  was  done  or  said  about 
it? 

A.  It  is  too  long  ago  to  remember  just  the  exact 
words  ;  I  remember  distinctly  that  he  loaned  those 
sums  to  the  ehurcli ;  the  exact  words  that  passed  be- 
tween us  I  don't  pretend  to  recollect ;  the  substance 
of  the  words  was,  that  I  went  to  get  $200  from  him, 
1007  as  treasurer,  to  loan  to  the  churcli  on  that  occasion. 

Q.  801.  On  each  of  those  occasions  ? 

A.  Tes,  sir. 

By  Mr.  Drown : 

Q.  802.  Was  this  amount  included  in  the  sum  of 
$4,823,  in  Exhibit  1(5,  "  sundry  loans  by  friends  of  the 
church." 

A.  It  was. 

(Objected  to.) 

Q.  S03.  State  whether  there  were  any  transactions 
^  ^    of  a  similar  character  with  Mr.  E.  Austin? 

(Same  objection  as  before.)     Decision  reserved. 

A.  He  loaned  the  church  1200. 

Q.  804.  Under  those  same  resolutions  ? 

A.  Yes,  sir. 

Q.  805.  At  what  time  was  that? 

A.  It  was  prior  to  February  4,  1801  ;  I  cannot  give 
you  the  exact  date  ;  my  account,  rendered  February  4, 
18G1,  charges  myself  with  liaving  received  $200  as  a 
loan,  as  treasurer. 

(Objected  to.) 
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Q.  806.  H.  H.  Durkee ;   luad  the   church  any  deal-  1009 
ings  with  him  ? 

A.  Yos,  sir;  the  church  also  borrowed  from  him 
$200,  prior  to  February  4,  1801,  which  has  never  been 
returned. 

Q.  807.  Have  you  the  date  of  that  of  Durkee'.s  ? 

A.  No ;  no  nearer  tliau  that ;  I  would  lilce  not  to 
answeriu  regard  to  Durkee,  until  I  make  a  little 
further  examination. 

Q.  808.  Can  you  state  whether  Durkeo's  loan  formed 
a  part  of  this  item  of  "  sundry  loans"  in  Defendant's  loiO 
Exhibit  10. 

A.  Yes  ;  I  think  it  did. 

Q.  809.  You  know  bond  No.  5,  held  by  the  Ladle's 
Aid  Society,  do  you  ? 

A.  Yes. 

Q.  810.  Do  you  know  whether  it  was  ever  surren- 
dered to  the  plaintiff, — cancelled,  surrendered  or  dis- 
charged ? 

(Same  objection  to  this  evidence  as  heretofore  made 
to  No.  5 ;  decision  reserved.)  \0\\ 

A.  It  was  not ;  neither  surrendered,  cancelled  or 
discharged. 

Q.  811.  Wore  you  present  at  the  sale  of  pews  by  the 
defendant  after  the  attempted  union '? 

A.  Yes,  sir. 

Q.  812.  Made  by  Mr.  Murphy,  as  auctioneer? 

A.  Yes,  sir. 

Q.  813.  Did  you  bid  off  one  or  more  pews  ? 

A.  Yes. 

Q.  814.  That  is,  bidding  a  certain  premium?  lOT? 

A.  That  is  right. 

(Same  objections  repeated  that  wore  previously  made 
on  the  subject  of  premiums  for  pews ;  decision  re- 
served.) 

Q.  81.5.  Were  you  a  pew  owner  previously? 

A.  I  was. 

Q.  816.  Of  how  many  pews? 

A.  I  have  forgotten ;  citlicr  two  or  three,  I  am  not 
certain ;  I  shall  have  to  look  and  see  when  I  bought 
my  second  pew. 
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1013  Q.  817.  At  the  sale  under  Mr.  Murphy  did  you  bid 
iu  one  or  more? 

A.  I  did  ;  whether  I  bid  ia  more  thau  ouo  I  don't 
know  unless  I  see  the  list. 

Q.  818.  The  pews  you  bid  in  were  numbers  91, 
and  ? — 

A.  I  think,  91  and  43. 

Q.  819.  Do  you  remember  what  premiums  yon  ])aid 
to  the  defendant  for  them  ? 

A.  I  should  have  to  look  for  that. 

1014  Q-  820.  Did  you  pay  the  amount  bid  ? 
A.  I  paid  the  amount  bid. 


Wilson  Small,  affirmed  for  plaintiff: 

Q.  827.  I  am  one  of  the  clerks  of  the  Superior  Court. 
Those  papers  are  from  the  files  of  the  court ;    they 
9/ —  were  filed  April  221864. 

'  Q.  828.  They  are  the  papers  on  affidavit  and  order 

to  show  cause  in  this  case  why  a  supplemental  answer 

1015  should   not  be  put  in  by  defendant ;    order  to  show 
/ cause  is  dated  February  9,  186^  and  order  allowing 

^/  answer,  &c.,  is  dated  21st,  and  filed  22d  April,  1864. 

Q.  829.JPJaintifr  offers  to  read  affidavit  of  J.  Milbank, 

Tfa/,    / sworn  to  Apm  13,  1864,  and  other  affidavit  of  J.  Mil- 

ff/  bank,  sworn  to  December  24,  1863. 

(Defendant  objects  to  reading  of  same  ;  and  that 
Milbank  is  now  under  examination ;  the  part  pro- 
posed to  be  read  is  affidavit  that  the  plaintiff  made 
the  offer  contained  iu  Milbank's  affidavit ;  objected  to 

1016  as  immaterial,  irrelevant  and  incompetent,  and  that 
these  were  after  this  suit  was  brought;  that  this  was 
not  an  offer  that  could  be  accepted.) 

Q.  830.  Referee  rules  that  the  affidavit  cannot  be 
read,  and  plaintiff  excepts. 

Q.  831.  Plaintiff  offers  to  read  from  another  affidavit 
of  Milbank,  sworn  to  December  24,  1863 ;  that 
a  certain  offer  was  made  before  by  plaintiff  to 
Murphy,  and  his  answer  made  thereto ;  Referee  rules 
(Q.  832.)  that  the  affidavit  cannot  be  read,  and  plain- 
excepts. 
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Mr.  Ahbe  recalled  by  plaintiff.    He  produces  sundry  IOI7 
books  of  plaintiff's  Trustees,  and  opens  at  date  of  April 
14,  1879,  and  says  :  That  is  the  record  of  the  proceed- 
ings of  the  board  of  that  date  ;    and  it  is  read  in  evi- 
dence, and  a  copy  will  be  plaintiff's  No.  122. 

Q.  833.  Mr  Abbe  is  to  furnish  copy  and  certify  it. 

Q.  835.  Witness.  I  wish  to  make  correction  in  my 
evidence ;  I  stated  I  had  not  audited  the  treasurer, 
Mr.  Towasend's  account ;  I  find  I  was  mistaken,  I  had 
audited  it  twice  ;  I  ought  to  have  said  I  had  audited 
the  two  accounts  of  Mr.  Towusend,  the  treasurer,  and  IQlg 
had  not  audited  Milbauk's  account. 

Cross  : 

Q.  837.  Did  Mr.  Austin  make  any  demand  on  you 
for  payment  of  his  interest? 

A.  Not  that  I  knew  of. 

Q.  838.  Nor  did  Mr.  Durkee,  for  payment  of  his  in- 
terest, not  to  my  knowledge  ;  the  holder  of  bond  No. 
5,  made  demand  for  payment  of  his  interest  through 
me ;  I  made  it  on  Townseud,  the  treasurer  ;  I  asked  1019 
him  for  the  money  after  the  meeting  of  Trustees  of 
April  14,  1879. 

John  P.  Toumsend  affirmed  for  plaintiff: 

Q.  843.  I  am  treasurer  of  plaintiff,  and  have  been 
since  early  part  of  1877  ;  I  made  payment  of  interest 
pursuant  to  resolution  of  April  14,  I  think  that  is  the 
date,  to  Mr.  Abbe  and  Mr.  Milbank. 

Q.  844.  This  is  Milbank's  receipt ;  it  is  in  bis  hand-  1020 
writing ;  it  is  dated  April  26,  1879,  and  is  for  $583.02, 
and  is  read  and  is  plaintiff's  No.  12'J  ;  this  is  the  check 
which  I  gave  to  Milbank  in  payment  of  the  interest  ; 
it  went  through  the  bank  in  regular  course,  and  I  ob- 
tained it  from  the  bank  ;  it  is  to  him,  as  Trustee  of 
Building  Fund  (plaintiff's  No.  124) ;  this  is  the  check 
with  which  I  paid  Mr.  Abbe  :  it  is  dated  April  26, 1879, 
for  $393.78  ;  this  I  obtained  from  the  bank  ;  and  it 
was  paid  in  regular  course  through  the  bank  ;  it  is 
plaintiff's  No.  128, 
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1U21  Q.  8J:7.  This  is  the  check  with  which  the  Ladies' 
Aid  Society  was  ])aid. 

Q.  8-18.  Tliat  was  paid  in  regular  course  iu  the  bank ; 
it  is  dated  April  26,  1879,  and  is  for  $i92.10  ;  it  was 
given  to  pay  interest  ou  bond  No.  5  ;  it  is  No.  120 ; 
this  is  Mr.  Abbe's  receipt  for  the  $3U3.7ti,  dated  Ajjril 
26,  1879 ;  it  is  read  and  is  No.  127. 

Q.  850.  I  also  took  Mrs.  Abbe's  receipt,  as  treasurer 
of  the  Ladies'  Aid  Society  ;  it  is  })]aiutitf's  No.  120. 

Q.  862.  Did  you  receive  any  money  from  Milbauk 
1022  in  April  or  May,  1879  ? 

A.  Yes,  $78  on  13th  May  ;  May  2d,  a  loan  from 
Milbauk,  $600. 

Q.  863-864.  That  is  all  in  those  two  months;  the 
$600  was  received  by  check ;  "  May  2,  by  loan  from  J. 
Milbank,  $000,"  that  is  the  entry  ;  I  did  not  give  him 
any  writing  for  it ;  I  made  no  promise  as  to  its  re- 
payment. 

Q.  805.  At  meetings  of  Trustees  ou  14th  April,  1879, 
I  did  not  ofi'cr  the  resolution. 

1023 

licdirect : 

Q.  860.  Was  any  entry  uuide  by  you  as  to  receipt  of 
moneys  from  Mr.  Abbe  after  your  payment  of  interest 
to  him '? 

A.  Yes. 

It  is  as  follows :  "  April  28,  by  loan  from  G.  W. 
Abbe,  $393.78." 

Q.  867-868.  There  is  another  for  Ladies'  Aid  So- 
ciety :  "  April  28th,  by  loan  from  Ladies'  Aid  Society, 
1024  $492." 

Addison  Brov/u  states,  not  as  evidence,  but  for  the 
purpose  of  putting  the  court  in  jwssession  of  the  facts 
and  of  the  papers,  wliich  were  presented  before  Judge 
Earle  on  the  settlement  of  the  judgment,  as  follows : 

Q.  869.  Mr.  Brown  presented  to  Judge  Earle  a  form 
iu  which  judgment  should  be  entered  on  appeal ;  it  is 

A,  of  June  5,  1879. 

Q.  870.  He  also  accoraijanies  that  with  his  argu- 
ment as  contained  substantially  in  his  brief,  which  is 

B,  of  June  5,  1879. 
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Q.  871.  Mr.  Martin  presented  his  form  of  proposed  1025 
decree,  which  is  0,  of  June  5,  lb79  ;  it  lias  Mr.  Brown's 
comments  on  that  paper,  made  in  red  lead  pencil. 

Judge  Earle  heard  tlie  argument  and  examined  the 
two  form  of  proposed  orders,  and  decided  the  last 
point  ou  the  spot. 

Q.  872.  Mr.  Martin  objects  tiiat  they  are  inadmis- 
sible either  to  vary  or  to  furnish  any  special  interpre- 
tation of  the  judgment  entered  on  appeal,  and  that  it 
is  no  part  of  the  record. 

Q.  87b.  Referee  rules  that  the}'  are  to  be  examined  1026 
by  him  as  they  could  be  by  a  judge  examining  into  the 
meaning  of  the  judgment,  as  to  the  points  decided  in 
it,  if  these  papers  had  been   included  in  the  printed 
report  of  the  case,  but  not  to  vary  the  judgment. 

Q.  874.  Mr.  Brown  calls  attention  to  the  fact  that 
Mr.  Martin's  proposed  "  VII "  was  not  allowed  by 
Judge  Earle,  which  was  as  follows  : 

"  YII. — That,  except  as  herein  stated,  no  charge  shall 
bo  made  by  either  party  against  the  other  on  said  ac- 
counting." 1027 

Q.  1000.  Plaintiff's  counsel  offers  in  evidence  the 
receipts  of  W.  B.  Winterton  (the  Referee  on  the 
former  accounting),  for  one  hundred  and  seventy-five 
sand  dollars  additional  referee's  fees  paid  to  him  in 
July,  1877  ?  A.  Plaintiff  claimed  one-half  thereof  only. 

Q.  1001.  Defendant's  counsel  objects  to  it,  on  the 
ground  that  it  was  a  disbursement  before  judgment,  and 
was  not  disposed  of  before  the  referee,  and  as  irrele- 
vant and  immaterial ;  admits  the  fact  of  payment,  but 
says  that  that  cannot  be  charged  against  the  defend-  1028 
ant. 

(Counsel  explains  that  this  is  a  part  of  one-hun- 
dred and  eighty-eight  dollars  disbursements  mentioned 
in  the  printed  case,  in  the  judgment  roll,  folio  199'2, 
old  case  (see  avie  fol.  312). 

Q.  1002.  Defendant's  counsel  makes  the  additional 
objection  that  that  judgment  has  been  reversed  and 
vacated  in  the  Court  of  Appeals. 

(Defendant's  counsel  says  that   after  the  remittitur 
was  filed,  that  judgment   was  vacted  by  order  of  the 
33 
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1029  Superior  Court ;  these  referee's  fees  were  under  the 
same  direction  and  ruling,  and  that  nothing  whatever 
was  said  about  it  in  the  Court  of  Appeals,  that  the 
parties  should  pay  half  of  the  referee's  fees). 

Q.  1001.    WilUam  J.  Todd,  re -called  for  plaintiff. 

Q.  1005.  Were  any  of  the  coupons  which  were 
spoken  of  as  paid  to  you,  Mr.  Todd,  paid  iu  money? 
A.  No,  sir. 

Q.  1006.  On  which  bonds  were  these  coupons,  or 
lOoO  liow  many?     A.  I  don't  recollect  the  numbers. 

Q.  1007.  How  many  w^ere  they  that  you  did  not 
give  in  ?     A.  I  held  four. 

Q.  1008.  You  gave  in  two  and  retained  two  others  ? 
A.  Yes. 

Q.  1009.  Do  you  still  hold  them  ?  A.  No,  I  do  not 
hold  them  now. 

Q.  1010.  What  you  said  in  3'our  direct-examination 
that  you  turned  them  in  against  the  pew  rent,  does 
that  apply  to  all  the  coupons  ?    A.  It  is  the  fact  either 

1031  way  you  put  it. 

Q.  1011.  You  did  not  receive  any  of  the  payment  of 
the  interest  on  these  bonds  in  any  other  way  than  as 
an  off-set  against  your  pew  rent  ?     A.  No. 

Q.  1012.  Do  you  own  the  pew?  A.  I  bought  the 
pew  under  the  terms  of  the  deed. 

Q.  1013.  Were  you  the  owner  of  the  pew  before  the 
union  in  the  church  ?  A.  I  owned  it  from  the  very 
start. 

Q.  1014.  Prior  to  18G2,  what  was  the  number  of  the 

1032  pew?    A.  61. 

Q.  1015.  Since  what  time  did  you  own  that  pew?  A. 
From  the  start. 

Q.  1016.  Since  the  time  the  pews  were  first  sold  ? 
A.  Yes. 

Q.  1017.  About  1850?    A.  Yes. 

Q.  1018.  On  the  re-sale,  under  Mr.  Murphy's  direc- 
tion, did  you  buy  in  the  same  pew  ?     A.  Yes. 

Q.  1019.  You  paid  an  extra  premium  and  kept  the 
pew  ?     A.  Yes. 
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To  Defendant's  Counsel :  1033 

Q.  1021.  Have  you  tlie  report  of  Mr.  Murphy  on 
the  sale  of  pews  ? 

Q.  1022.  Plaintiff's  counsel  offers  in  evidence  the 
report  of  the  sale  of  choices  of  pews  made  by  William 
D.  Murphy  (read  and  marked  Exhibits  80,  81,  82,  88). 

Q.  Iii23.  Your  payment  of  one  hundred  and  forty 
five  dollars  for  pew  61  was  for  what?  A.  It  wasfor 
a  choice. 

Q.  1021.  Plaintiff's  counsel   reads  "  No.  87,   $175," 
for  choice  by  Jei'emiah  Milbank  ;  also  pew  No.  48  to  1034 
same,  at  a  choice  of  twenty-five  dollars. 

By  the  Court : 

Q.  1025.  Can  you  recollect  anybody  besides  them  ? 
A.  Yes,  if  the  names  were  called. 

Q.  1026.  Thomas  Porter  was  one  of  those  men  ?  A. 
Yes. 

Q.  1027.  Will  you    state,  Mr.   Todd,  which   of  the 
names  that  I  now  read  to  you  were  names  of  old  mem- 
bers of  plain tifl"s  church  before  the  union  in  1862  ?  A.  inog 
Yes. 

Q.  1028.  William  H.  Taylor?     A.  Yes. 

Q.  1029.  John  Havilaud  ?     A.  No. 

Q.  1030.  Jeremiah  Milbank  ?     A.  Yes. 

Q.  1031.  Charles  H.  Benedict?     A.  Yes. 

Q.  1032.  William  J.  Todd  ?     A.  Yes. 

Q.  1033.  William  R.  Martin?     A.  Yes. 

Q.  1034.  James  M.  Plumb?     A.  Yes. 

Q.  1035.  William  A.  Darling  ?     A.  Yes. 

Q.  1036.  William  H.  Chapman?     A.  Yes. 

Q.  1037.  Mrs.  Isaac  Newton?     A.  No. 

Q.  1038.  Mrs.  Bolles  Colgate?     A.  Yes. 

Q.  1039.  George  M.  Vandeilip  ?  A.  I  should  say 
no  ;  he  was  there  before  that,  but  went  away. 

Q.  1040.  George  W.  Abbe  ?     A.  Yes. 

Q.  1041.  John  White  ?  A.  I  don't  recollect  any- 
thing at  all  about  him. 

Q.  1042.  John  P.  Towusend  ?     A.  Yes. 

Q.  1043.  Dr.  Joseph  T.  Evans  ?    A.  I  could  not  say 


1036 
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1037  whether  he  was  or  not ;  I  could  not  say  yes  or  no  to 
that. 

Q.  1044.  Samuel  Raynor  ?     A.  No. 

Q.  1045.  The  Misses  Milbank  ?     A.  Yes. 

Q.  1047.  Alfred  P.  Arnold  ?     A.  Yes. 

Q.  1048.  Charles  L.  Young?     A.  Yes. 

Q.  1049.  Middleton  and  Porter  ?     A.  Yes. 

Q.  1050.  Jeremiah  Milbank  V     A.  Yes. 

Q.  1051.  S.  A.  Vanderlip  ?     A.  No. 

Q.  1052.  DeWitt  C.  Hays?     A.  No. 

1038  Q-  1053.  Mr.  Abbey  ?     A.  Yes. 
Q.  1054.  Mr.  Dodge?     A.  No. 

Q.  1055.  Mrs.  Peter  Williams?     A.  No. 
Q.  1056.  Levy  Havens  ?     A.  Yes. 
Q.  1057.  George  N.  Vanderlip  ?     A.  No. 
Q.  1058.  James  M  Plum?     A.  Yes. 
Q.  1059.  Sargent  V.  Bagley  ?     A.  Yes. 
Q.  1060.  Garaiss  Baker?     A.  Yes. 
Q.  1061.  Mrs.   Van    Lien  ?     A.  Well,    I   could   not 
state  anything  about  those  women  ;  I  don't  know  any- 

1039  thing  about  them. 

Defendant's  Counsel  ; 

Q.  1062.  Counsel  reads  from  this  report  the  further 
amounts  that  were  paid  for  choices  of  pews  by  the 
plaintiff's  members  : 


Q.  1063. 
1040 


No. 

Premiums  Bid. 

Name. 

62 

$135 

William  R.  Martin. 

67 

80 

George  W.  Abbe. 

46 

20 

George  W.  Abbe. 

66 

55 

John  P.  Townsend. 

68 

40 

Charles  L.  Young. 

45 

30 

Middleton  &  Porter 

112 

10 

Levy  Hayden. 

40 

5 

Gamiss  Baker. 

Q.  1064.  The  foregoing  is  read  from  the  report  of 
the  defendant's  Trustees  of  the  bidding  on  the  pews, 
and  is  dated  11  th  of  November,  1862,  Exhibit  No.  83, 
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Cross-examination  by  Mr.  Martin  :  1041 

Q.  1065.  Who  holds  those  two  bonds  now  that  you 
said  you  retained  ?  A.  I  gave  them  to  the  clmrch 
since  as  a  subscription. 

Q.  1066.  What  church  ?   A.  Madison  avenue  church. 

Q.  1067.  Were  you  present  at  the  auction  sale  of 
pews  in  November,  1862,  at  which  Mr.  Murphy  offici- 
ated ?     A.   Yes,  I  was. 

Q.  1068.  And  when  you  made  your  bid  ?     A.  Tes. 

Q.  1069.  You  were  j^i'esent  during  the  whole  of  the  .,„  .„ 
time?     A.  Yes. 

Q.  1070.  You  heard  all  that  was  said  and  done  there 
at  that  time  ?     A.  Yes. 

Q.  1071.  Heard  the  terms  of  the  sale  read  ?    A.  Yes. 

Q.  1072.  Was  all  the  interest  that  was  due  to  you 
on  these  four  bonds  that  you  held  paid  to  yon,  even 
if  it  was  not  paid  in  money?     A.  I  don't  understand. 

Q.  1073.  Was  the  interest  on  the  two  bonds  which 
you  gave  up  in  1862  paid  to  you  ;  all  that  was  due  on 

them  up  to  the  time  that   you  gave  them  up  ?     A.  I 

•  )  1013 

don't  recollect  anything  about  it ;  I  can't  answer. 

Q.  1074.  Did  you  have  any  account  or  settlement 
with  regard  to  that  interest  with  any  person?  A.  I 
have  no  recollection  of  any. 

Q.  1075.  Did  you  ever  make  any  demand  on  any- 
body for  the  payment  of  your  interest  on  these  bonds? 
A.  I  don't  think  I  did  ;  I  did  not. 

Q.  1076.  Have  you  ever  rendered  any  account  that 
included  interest  up  to  that  time  ?     A,  I  think  not. 

Q.  1077.  Well   then,  on  the  two   that   vou   did   not 
give  up  in  November,  1865,  was  the  interest  overpaid?  •'■"** 
A.  I  paid  myself  and  gave  the  balance  in  pew  rent  to 
the  treasurer. 

Q.  1078.  What  treasurer?     A.  Mr.  Stout. 

Q.  1079.  When  was  it  ?     A.  Eight  along  every  year. 

Q.  lOSO.  I  am  speaking  of  the  interest  on  those  two 
bonds  that  you  say  you  retained  ?  A.  Every  year 
when  I  paid  my  pew  rent  I  paid  the  surplus  to  the 
treasurer. 

Q.  1081,  Was  there  no  occasion  when  the  treasurer 
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1045  paid  you  auy  sum  of  money?     A.  Not  that  I  remem- 
ber ;  I  finally  had  a  settlement  with  Mr.  Harris. 

Q.  1082.  Never  received  any  money  from  Mr.  Stout 
in  settlement  of  account  ?     A.  Not  to  my  recollection. 

Q.  1083.  On  each  and  every  one  of  these  four  bonds 
that  you  held  was  not  all  the  interest  that  was  due 
paid  you?     A.  It  was  in  the  way  which  I  say. 

Q.  1084.  What  way  ?  A.  By  my  taking  it  out  of 
what  I  owed  them. 

Q.  1085.  How?     A.  Pew  rent. 
104C      Q-  1086.  What  pew  rent  did  you  owe  them  in  1862? 
A.  None. 

Q.  1087.  I  am  inquiring  simply  of  the  interest  that 
was  due  up  to  November,  1862,  and  not  what  was  due 
or  became  due  subsequently?     A.  That  was  before. 

Q.  1088.  The  union  was  in  October,  1862  ;  now  I  am 
speaking  of  the  coupons  that  matured  on  the  1st  of 
November,  18('2  ;  was  all  the  interest  on  the  four  bonds 
up  to  the  first  of  November,  1862,  paid? 

Q.  1089.    A.  Yes,  I  think  it  was  ;  before  they  came 

1047  there  it  was  all  j^aid  up. 

Q.  1090.  That  which  fell  due  on  the  1st  of  Novem- 
ber, 1802  ?  A.  It  must  have  been  paid  to  me  from  the 
fact  that  when  I  gave  up  these  bonds  I  gave  up  no 
interest  onthem. 

Q.  1091.  To  whom  did  you  give  these  two  bonds  ? 
A.  I  gave  them  up  to  Mr.  Stout. 

Q.  1092.  Was  the  interest  paid  to  you  up  to  that 
time  ?  A.  I  think  it  was  paid  up  before  that,  and  not 
paid  by  Mr.  Stout. 

1048  Q-  1093.  Who  did  pay  it  ?     A.  That  is  the  question 
that  I  will  have  to  find  out. 

Q.  101)4.  Now  don't  you  know,  in  point  of  fact,  that 
in  the  early  part  of  November,  1862,  that  you  had  a 
settlement  with  Mr.  Stout,  and  that  interest  was  paid 
to  you  ?     A.  I  do  not. 

Q.  109.5.  Did  you  say  that  jou  did  not  have  ?  A. 
That  is  my  impression  now,  that  I  did  not. 

Q.  1096.  Have  you  not  stated  that  3'oar  recollection 
was  very  good  as  to  these  matters  that  occurred  in 
1862  ?     A.  Yes ;  I  think  my  books  would  show. 
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Q.  1097.  Have  you  g)t  books  that  sliow?     A.  Yes.  1049 

Q.  1098.  Can  you  tell  if  you  look?  A.  I  thiak  I 
cau. 

Q.  1099.  Are  you  able  to  say '?  A.  It  Las  entirely 
passed  from  my  memory. 

Q.  1100.  Are  you  able  to  say  one  way  or  the  other, 
■whether  you  did  not  Lave  a  settlement  with  Mr.  Stout 
in  the  early  part  of  November,  1862,  in  which  the  in- 
terest that  Lad  accrued  on  tliese  bonds  up  to  Novem- 
ber, 1862,  was  paid  to  you  or  credited  to  you  ?  A.  My 
recollection  is  that  tLere  was  nothing  of  tLe  kind.  1050 

Q.  1101.  Is  tLat  your  Laudwriting  .''  (Hahding  wit- 
ness paper).  A.  Yes,  of  course,  tLat  is  my  liandwrit- 
iug. 

Q.  1  --02.  And  your  signature  '?     A.    Vos. 

Q.  1103.  Now,' cau  you  tell.?     A.  No. 

Q.  1104.  Just  read  the  paper  I  Land  you,  and  see 
wLat  you  wrote  at  tLat  time,  and  see  if  you  Lad  a  set- 
tlement with  Mr.  Stout,  tLe  treasurer  of  defendant's 
cLurcL,  up  to  tLat  date?    A.  I  cannot  state. 

Q.  1105.  Defendant's  counsel  offers  in  evidence  tLe  1051 
paper  just   referred  to,  and  it  is  marked  Defendant's 
ExLibit  No.  78,  June  1 1 ,  1879. 

Be-direct  examination  by  Mr.  Brown  : 

Q.  1106.  Were  there  dues  from  you  for  tlie  pew  rent 
prior  to  November,  1862,  for  tLe  pew  which  you  held 
from  plaintiff?  A.  Well,  that  T  cannot  answer,  be- 
cause I  do  not  think  there  was. 

Q.  1107.  Were  there  not  pews  held  by  you  ?  A. 
Yes.  ,  1052 

Q.  IIOS.  How  many  ?     A.  One. 

Q.  1109.  Do  you  remember  whether  these  pew  rents, 
before  November,  1862,  were  to  be  off-set  by  tlie  in- 
terest on  bonds  ?  A.  I  tLmk  it  was  tLe  custom  from 
tLe  first. 

Q.  1010.  To  take  out  the  interest  on  the  bonds  you 
held  from  the  amount  due  from  you  for  pew  rents?  A. 
Yes  ;  before  that  my  impression  is  that  ray  interest 
was  charged,  and  my  pew  rent  deducted,  so  that  some- 
thing came  to  me. 
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1053  Q.  1111.  Before  the  attempt  at  uaiou  the  account 
was  iu  your  favor?     A.  Yes. 

Q.  1112.  Blr.  Brown  offers  to  prove  by  reading  from 
testimony  previously  taken,  that,  fiom  the  period  be- 
tween 1871  and  1876,  the  church  lots  were  worth 
$75,000  and  over,  and  during  the  same  peri  d  the 
building  was  woitli  $100,000  and  over  ;  this  offer  is 
made  in  reference  to  the  claim  of  plaintiff  lor  the  pre- 
miums paid  for  insurance  ? 

Defendant's  counsel  makes  the  same  legal  objection 
1051  formerly  made  to  the  proof  of  the  premiums  jDlaintiff 
paid  for  their  insurance  during  that  period  ;  but  ad- 
mits the  values  of  the  building  and  lots  to  be  as  stated. 

Q.  1158.  Defendant  offers  in  evidence  the  mortgage 
made  by  the  plaintiff's  corporation  to  James  B.  Col- 
gate, William  A.  Darling,  and  William  E.  Martin,  as 
trustees,  dated  May  1,  1861,  and  recorded  in  the  office 
of  the  Register  of  the  Citj-  and  County  of  New  York, 
on  June  20,  1861. 

Q.  1159.  Defendant  offers,  iu  pursuance  of  the  fourth 

1055  clause  iu  the  judgment  in  this  action  on  August  3, 
1875,  by  Judge  Sedgwick,  that  it  will,  on  payment  of 
amount  adjudged  to  be  due,  deliver  up  all  the  bonds, 
coupons,  notes,  obligations  and  other  receipts  and 
vouchers  in  its  possession. 

Q.  1160.  Defendant's  counsel  calls  the  attention  of 
the  Referee  to  the  clause  in  the  first  order  of  refer- 
ence, which  contains  a  provision  that  the  judgment 
entered  in  this  action  in  favor  of  the  plaintiff  against 
the  defendant  on  the  first  of  July,  1877,   for  $9,869.90 

1056  was  reversed  in  the  Court  of  Appeals,  and  such  an 
entry  made  in  the  docket;  I  would  like  to  prove  alsQ 
that  the  entry  is  actually  made  in  the  record. 

Q.  1161.  Plaintiff's  counsel:  There  is  no  dispute 
about  that.  Mr.  Wiuterton's  receipt  for  $175,  marked 
Plaintiff's  Exhibit  128  of  June  11,  1879. 

Q.  1162.  Plaintiff's  counsel :  Do  you  admit  that 
was  paid  to  me  by  plaintiff  ? 

Q.  1163.  Defendant's  counsel :  You  stated  it  was, 
and  I  make  no  objection. 

Q.  1164.  Defendant's  counsel  offers  to  read  report 
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of  committee  ou  sale  of  jiews  ou  November  11,  18lJ2,  1057 
first  reading  coutlitious  of  same;  uext  the  agreement 
made  October  fourth  between  the  subscribers,  W.  J. 
Todd  and  ofeliers  pew  owners,  &c.,  of  the  first  p.irt,  and 
the  Madison  Avenue  Baptist  Churcli  of  the;  second 
part.  A  similar  agreement,  dated  October  4,  ISG'2,  be- 
tween Darling  and  others,  and  the  Madisun  Avenue 
Baptist  Church,  reading  the  wiiole  ageement. 

Q.  11G5.  Mr.  Brown  :  I  offer  to  admit  that  the 
plaintiff  is  not  chargeable  for  any  abatement  to  bid- 
ders for  choices  of  jiews  for  the  amounts  allowed  the  1058 
biddeis  for  former  premiums  paid,  as  in  the  case  of 
Todd  and  others.  I  do  not  make  nuy  claim  for  this, 
but  admit  all  such  abatements,  and  ou  th:it  admission 
I  ask  your  Honor  not  to  burden  us  with  taking  in  all 
this  writing.  I  object  to  the  papers  as  otherwise  im- 
material. 

(Objection  overruled  ;  phiiuliff  excepts.) 

Q.  IIGl'.  The  two  agreements  admitted  in  evidence, 
and  marked  Uel'eudant's  Exhibits  80  and  81, 

Q.  11G7.  Conditions  of  sale  on  first  and  second  pages  1059 
of   report    also  admitted  in  evidence    marked  defeml- 
•uit's  Exhibit  8"2. 

Q.  11(J8.  Lisi  Marked  1).  Annexed  to  the  report 
also  admitted  in  evidence,  and  marked  Dei'endaut's 
Exhibit  83. 

Q.  1169.  William  It.  MarUii,  recalled  for  further  ex- 
amination by  Mr.  Brown  : 

Q.  1170.  Do  you  remember  the  settlement  that  you  1060 
had  in  relation  to  Exhibit  19  '?     A.  I  do. 

Q.  1171.  Do  you  remember  whether  any  check  was 
giveu  by  either  to  the  other  at  the  time?  A.  There 
was  not. 

Q.  1172.  The  settlement  of  the  bill  against  the 
plaintiff'  in  Exhibit  49  was  made  as  part  of  the  con- 
tinuation of  the  bill  against  the  defeiidaut,  was  it  not '? 
A.  It  was  made  precisely  as  stated  in  Exhibit  49,  and 
there  is  nothing  in  it  about  continuation  at  all. 

Q.  1173.  You  never  received  any  money  whatever 
34 
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lOGl  ii'om    the    dofeudaut    ou    account    of   that   bill  ?     A. 
■  I  did. 

,      Q.  1174.  What?     A.  83.70;  I  paid  $3.70 ;  I  didu't 
receive  any  money  at  all. 

Q.  1175.  You  were  a  pew  bolder  prior  to  the  first 
day  of  Juno,  1862 '?     A.  I  was. 

Q.  1170.  AihI  on  the  re-sale,  under    Mr.    Miirphy's 

direction,  you   bid    for   the  same  pew,  did   you,  or  a 

choice  '?     A.  I  bid  for  a  choice  of  pews,  but  it  was  not 

the  same  pew  ;  I  don't  remember  that  it  was  the  same 

1002  pew  ;  I  bid  i?135  premium. 

Q.  1177.  And  that  enters  into  the  same  account, 
does  it  not,  with  your  bill ;  that  is  the  item  referred 
to  ?  A.  What  outers  into  the  account  appears  on  the 
face  of  the  account 

Q.  1178.  Mr.  Brown  reads  from  defendant's  trea- 
surer's book,  produced  by  defendant,  the  following  : 

Q.  1179.      "January    26,    1863.       Cash    received, 

Charles  L.   Young,  as  follows  :     For  his  subscription 

to    the    Madison   Avenue   Baptist   Church,    1500.00 ; 

in-omium  on   his   pew  No.  68,  S60.00 ;  rent  of  pew  41, 

1063  fi-oni  1st  May,  1802,  to  1st  November  last,  $80.25." 

Diircl-e.r<.i)iiiitati(iit   of    Mr.  Milbauk  for  the    plaintiff 
continued  by  Mr.  Brown  : 

Q.  1180.  For  what  was  the  sum  of  $592.15,  of  which 
you  spoke,  due  to  you  from  the  plaintiff? 

(Objected  to  as  incompetent,  as  the  statement  of  a 
creditor  of  the  plaintiff  of  his  claim  against  it  does  not 
prove  a  liability  or  debt;  objection  overruled;  do- 
lO''"^  fondant  excepts.) 

A.  The  sum  of  $588,  and  those  cents  that  you  have 
there,  was  the  amount  which  the  Madison  Avenue  Bap- 
tist Church  owed  me  on  that  date,  September  18, 
1802,  being  the  amount  which  I  advanced  the  chnrch 
in  the  construction  of  the  edifice,  beyond  the  amount 
which  t'je  church  had  paid  me  in  funds ;  in  other 
words,  it  was  an  excess  of  my  payments  beyond  my 
receipts  from  that  church. 

Q.  1181.  As  treasurer  of  the  building  fund?  A.  As 
treasurer  of  the  building  iiind  ;  the  interest  made  it 
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tip  to  five  hundred   and  ninety  odd  dollars  np  to  tbe  1065 
21st  of  October,  1862. 

Q.  1182.  I  call  your  attention  to  the  item  in  De- 
fendant's Exhibit  16,  "  Sundry  loans  by  friends  of  the 
church,  $4,823."  Will  you  state  the  names  of  tbe  per- 
sons, and  amounts,  making  up  that  sum  ? 

A.  I  can,  by  referring  to  a  memorandum. 

Q.  1183.  Refer  to  your  memorandum  ? 

Mr.  Martin  ;  I  object  to  the  use  of  any  memoran- 
dum unless  we  know  something  about  it. 

By  Mr.  Martin  :  '^^^ 

Q.  1184.  When  was  that  memorandum  made,  and 
by  whom  ?  A.  I  made  this  ;  it  is  a  copy  from  ii  memo- 
randum made  on  August  20,  1862. 

(Objected  to,  as  a  copy  made  from  an  original  iu  the 
possession  of  the  witness). 

Q.  1185.  Who  made  the  original  ?     A.  I  did. 

Q.  1186.  Is  that  a  verbatim  copy  of  the  original,  or 
a  compilation  f  I'onj  it '?  A.  It  is  a  copy,  word  for  word, 
precisely  the  same  as  the  original.  inr7 

Q.  1187.  In  what  is  the  original  memorandum  con- 
tained?    A.   It  is  contained  on  a- paper  like  that. 

Q.  1188.  Attached  to  another  paper,  forming  a 
book?     A.  No. 

Q.  1189.  When  was  that  original  made?  A.  It  was 
made,  I  should  say,  on  August  2.),  1862  ;  certainly  not 
later  than  that. 

Q.  1190.  Is  the  original  in  your  possession?  A. 
Yes,  sir. 

Q.  1191.  Are  you  able  to  produce  it  ?  A.  Yes, 
sir. 

(Defendant's  counsel  objects  to  the  use  of  a  copy). 

Witness  is  directed  to  produce  the  original. 

By  Mr.  Brown  : 

Q.  1192.  (Handing  ]iapcr  to  witness.)  Did  you  ever 
see  that  paper  befoie  ?     A.  Yes,  sir. 

Q.  1193.  When  did  you  first  see  it?  A.  In  July, 
1863. 

Q.  1194.  Is  there  a  memorandum  at  the  top  which 
enables  you  to  state  the  date?     A.  I  can  swear  that  I 
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1069  receiver!  tliat  witlrin  ten  days  of  that  date  ;  whether 
it  was  on  the  precise  date  or  not  I  would  not  say  ;  I 
will  say  witliin  a  week  of  that  date. 

Q.  1195.  You  received  it  within  a  week  of  July  11? 
A.    i'cs,  sir. 

Q.  1196.  It  was  S(?rved  upon  you  personally,  was  it? 
A.  Yes,  sir. 

Q.  1197.  Papers  marked  for  identification  "  Plain- 
tiff's Exhibit  129,"  being  a  summons,  affidavit,  and 
injunction    order  in    a   suit   in    the   Supreme    Court, 

1070  brought  by  the  present  defendant  against  the  plaintiff 
and  five  of  its  trustees. 

Q.  1198.  Mr.  Martin  objects  to  the  paper  being  read 
or  its  contents  being  stated,  as  being  immaterial,  irre- 
levant, and  incompetent,  and  that  it  does  not  come 
within  any  of  the  claims  set  up  in  the  account,  or 
witliin  any  issues  in  any  of  the  pleadings,  and  as  only 
put  in  to  waste  time. 

Q.  1199.  Plaintiflf's  counsel  stated  that  it  is 
offered  in  evidence  as   showing  what  were  the  claims 

1071  made  by  the  present  defendant  at  that  time  ;  also  as 
showing  the  nature  of  the  prior  litigation  referred  to 
in  the  answer  in  this-cause. 

(Same  objection ;  olijection  sustained ;  plaintiff 
excepts.) 

Q.  1200.  I.— Will  you  state  whether,  after  the  at- 
tempted union  irndcr  the  resolution  and  arrangements, 
as  stated  in  the  findings  of  Judge  Sedgwick  in  this 
cause,  anj"  sejiaration  subsequently  took  place  be- 
tween the  two  societies  in  the  j-ear  18G3  ? 

1072  Q.  1201.  Objected  to  as  indefinite,  and  on  the  ground 
that  if,  by  the  word  "  societies,"  the  counsel  means 
the  legal  corporations,  he  can  only  prove  it  by  some 
corporate  act ;  if  ho  means  individuals  of  the  ecclesi- 
astical body  outside  of  the  legal  corporators,  it  is  ir- 
relevant, and  also  on  the  ground  that  this  whole  ques- 
tion is  covered  by  the  findings,  and  counsel  cannot 
contradict  them,  or  go  into  jiroof  on  the  same  mat- 
ters. Further,  that  it  is  entirely  irrelevant  to  any 
question  raised  on  the  accounting. 
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(Decision  reserved    by   consent ;    subsequently  ex- 1073 
eluded,  and  plaintiff  excepts.) 

Q.  1202.  11— State  whether,  in  the  year  18G.3,  any 
action  was  taken  by  the  plaintiff's  corporation,  and 
what,  in  establishing  service  of  its  own,  elsewhere 
than  in  the  property  occupied  by  the  defendant  ? 

(Objected  to  as  irrelevant  on  the  accounting,  and 
on  the  ground  that  corporate  action  must  be  proved 
by  the  corporate  records.) 

(Decision  reserved  by  consent ;  subsequently  ex- 
cluded, and  plaintiff  excepted.)  1074 

Q.  1203.  III.  — Statt!  whether  such  separation,  if  anj^ 
was  the  i-esult  of  a  concurrence  with  the  action  of  the 
meeting  of  a  large  number  of  the  plaintiff's  former 
members,  called  to  consider  the  subject  of  separation, 
and  what  was  the  action  of  such  meeting,  in  or  about 
July,  1863 ;  and  in  the  same  connection  I  ask  you  to 
state  whether  any  and  what  action  was  taken  by  the 
plaintiff's  Trustees  in  July,  1863,  on  that  subject? 

(Objected  to,  on  the  ground  that  if  they  had  a  rec- 
ord, it  must  be  produced  ;  same  reservation  as  before.)  1''' 5 

Q.  1204.  The  plaintiff  here  referring  to  Exhibits  G2, 
63  and  64,  at  folios  776  to  790  of  the  former  printed 
case,  offers  them  in  evidence  from  the  Trustees'  book 
of  minutes. 

(Same  objection  and  reservation  ;  subsequently  ex- 
eluded  and  plaintiff  excepts.) 

Q.  1205.  IV. — State  whether  any,  and  what,  notice 
was  given  to  the  defendant  of  the  action  of  the  plain- 
tiff's corporatioLi,  as  shown  in  their  meeting  of  Jnly 
10 ;  see  Exhibit  64,  folio  784,  of  the  printed  case.  ^^ '^^' 

(Same  objection,  and  also  on  the  gi-ound  that  if  the 
notice  was  in  writing,  it  must  be  produced  ;  excluded, 
and  plniutiff  excepts.) 

Q.  1206.  -Plaintiff 's  counsel  again  offers  Exhibit  129  ; 
marked  for  identification  in  evidence. 

(Same  objection  ;  subsequently  excluded,  and  plain- 
tiff excepted.) 

Q.  1207.  V. — State  whether  after  this  meeting  of 
July  10,  1863,  of  the   plaintiff's    Trustees,   any,   and 
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1077  what,  demand  was  made  upon  the  defendant  for  the 
possession  of  the  plaintiff's  property  ? 

Q.  1208.  During  that  month  ? 

Q.  1209.  Mr.  Martin :  Before  the  commencement  of 
the  action  ? 

Q.  1210.  Mr.  Brown :  Yes ;  and  before  July  30, 
1863. 

(Same  objection,  and  that  it  is  unlimited  in  respect 
to  time ;  subsequently  excluded,  and  plaintiff  ex- 
cepted.) 

1078  Q-  1211-  VI.— State  whether  any  offers  of  payment 
or  settlement  with  the  defendant  were  made  by  you 
by  authority  of  the  plaintiff,  prior  to  the  commence- 
ment of  the  present  action  ;  state  whether  you  had 
made,  in  behalf  of  the  plaintiff,  any  such  offers  to 
William  D.  Murphy,  one  of  the  defendant's  Trustees, 
and  what  answer  thereto  was  made  ? 

(Same  objections,  and  the  additional  objection  that 
what  occurred  between  individuals  is  immaterial  and 
irrelevant :  and  further,  that  Mr.  Murphy  is  deceased  ; 

1079  excluded,  and  plaintiff'  excepted.) 

Q.  1212.  Mr.  Brown  again  offers  to  read  the  affi- 
davits used  on  the  motion  in  this  cause  in  February, 
1864. 

(Same  objection  as  previously  made,  and  same  res- 
ervation ;  subsequently  excluded,  and  plaintiff  excepts.) 

Q.  1213.  VII. — State  whether  public  notice  was 
given  in  or  about  July,  1868,  in  the  church,  at  a  ser- 
vice there,  of  the  reorganization  of  plaintiff's  board  of 
trustees  in  an  assertion  of  its  legal  rights  ? 

1080  (Same  objection  and  reservation  ;  subsequently  ex- 
chided,  and  plaintiff'  excepts.) 

Q.  1214.  VIII. — State  whether  the  commencement 
of  the  present  action  was  predicated  as  to  the  form  of 
it,  upon  the  statements  contained  in  the  Plaintiff's 
Exhibit  129,  which  you  have  stated  was  served  upon 
you  within  a  week  of  July  11,  1863  ? 

(Same  objection  and  reservation ;  excluded,  and 
plaintiff  excepts.) 

Q.  1215.  IX. — Upon  the  failure  of  the  plaintiff's 
society  to  obtain  posssssion  of  its  property  in  July, 
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1803,  state  whether  the  former  members  of  the  phiiu- 1081 
tiff,  who  had  theretofore  beeu  worshipjiing  in  coii- 
uectioii  with  the  defeudant's  members,  separated  and 
withdrew  from  lurther  conuectiou  with  the  defendant, 
its  society,  corporation,  meetings  and  services,  and  if 
not  all  of  the  plaintiff's  former  members  separated, 
state  how  many  of  them  did  so  ? 

(Same  objection  and  reservation  ;  subsequently  ex- 
cluded, and  plaintiff  excepted.) 

Q.  121C.  X. — State  whether  the  members  so  with- 
drawing under  the   corjjorate  action  of  the  plaintiff,  1082 
shortly  thereafter  in  1863,  established  church  services 
and  worship  in  another  hall  which  the  plaintiff's  cor- 
poration procured  for  that  purpose? 

(Same  objection  and  reservation  ;  subsequently  ex- 
cluded, and  plaintiff  excepted.) 

Q.  1217.  XL — State  how  long  siich  services  were 
continued,  and  how  many  and  who  of  the  plaintiff's 
former  members  who  had  theretofore  united  with  the 
defendant,  joined  in  the  new  services  of  the  plaintiff? 

(Same  objection  and  reservation ;  subsequently  ex-  1083 
eluded,  and  plaintiff  excepted.) 

Q.  1218.  XII.— State  whether  the  plaintiff  paid  any 
and  how  much  rent  for  the  hall  hired  for  such  ser- 
vices, and  who  was  its  pastor  ? 

(Same  objection  and  reservation  ;  subsequently  ex- 
cluded, and  plaintiff  excepted.) 

Q.  121!).  XIII.— State  whetlior  after  such  separa- 
ration  and  withdrawal  of  the  plaintiff's  members,  and 
the  establishment  of  its  new  services  and  worship,  the 
plaintiff'  had  any  further  or  other  dealings  with  the  ;[084 
defendant,  aside  from  this  litigation  or  the  attempts 
at  the  settlement  of  it  ? 

(Same  objection  and  reservation  ;  subsequently  ex- 
cluded, and  plaintiff  excepted.) 

Q.  1220.  XIV.— State  whether  the  plaintiff  or  its 
members  who  thus  withdrew,  ever  returned  to  the 
meetings  or  services  of  the  defendant,  or  identified 
themselves  with  the  defendant  afterwards  ? 

(Same  objection  and  reservation  ;  subsequently  ex- 
cluded, and  pl.iiutiff  excepted.) 
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1085  Q-  1221.  XV.— State  whether  it  wa.s  Iheu  aud  is  still 
the  custom  of  both  the  defeiulaut's  aud  pLiiutiff's 
church,  as  well  as  of  the  Baptist  churches  generally 
iu  this  City,  that  matters  pertaining  to  the  interest 
and  management  of  the  societies  and  cori)orations  are 
considered  and  acted  upon  in  ecclesiastical  meetings 
of  the  church  members,  and  that  by  such  custom  and 
usage  the  action  of  the  Board  of  Trustees  is  in  con- 
formity with  such  action  and  direction  of  the  ecclesi- 
astical body  ? 

1086  (Same  objection  ;  also  that  usage  and  custom  are  in- 
admissible, and  further,  tliat  it  is  proving  a  violation 
of  law ;  snbseqneutly  excluded,  and  plaintiff  ex- 
cepted.) 

Q.  1222.  XVI.— State  whether  after  the  withdrawal 
referred  to  iu  the  previous  questions  in  July,  1803, 
any  considerable  number,  and  if  so,  how  many,  of 
plaintifl's  former  members,  took  any  jiart  in  or  at- 
tended the  defendant's  church  meetings? 

(Same  objection  and  re.servatiou  ;  subsequently  ex- 
]^087  eluded,  and  plaintiff  excepted.) 

Q.  1223.  XVII. — State  on  what  ground  the  settle- 
ment, in  regard  to  the  moneys  paid  by  the  defendant 
on  plaintiff's  debts,  was  refused  by  defendant  ? 

(Same  objection  and  reservation  ;  subsequently  ex- 
cluded ;  and  plaintiff  excepted.) 

Q.  1221.  XVIII.— State  whether  any  and  what 
offers  of  settlement  were  made  from  the  plaintiff'  to 
the  defendant  after  the  commencement  of  the  action 
above  referred  to,  and  any  action  of  the  plaintiff's 
I QQQ  Board  of  Trustees  on  that  subject ;  and  in  this  con- 
nection I  offer  to  read  from  the  Trustees'  Book  of 
Minutes,  as  copied  in  a  former  printed  case,  at  pages 
233  and  4,  the  letters  of  January  22,  18u4,  and  De- 
cember y,  1801,  and  defendant's  answer,  Exhibit  No. 
G7,  iu  the  old  printed  case,  at  page  33G  ? 

(Same  objection,  and  also  that  the  plaintiff'  cannot 
prove  what  was  done  after  the  suit  was  commenced  ; 
same  reservation  ;  subsequently  excluded,  and  plain- 
tiff' excepted.) 
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Q.  1225.  XIX. — State  whether  any  answer  was  ever  1089 
received  to  the  letter  of  December  9,  18G4  ? 

(Same  objection  and  reservation,  exclusion  and  ex- 
ception.) 

Q.  1226.  XXrt. — State  what  expenses  of  litigation 
have  been  necessarily  incurred  by  the  plaintift  since 
the  ofler  of  settlement  contained  in  plaintiff's  letter  of 
December  9,  1864  ? 

(Same  objection  and  reservation,  exclusion  and  ex- 
ception.) 

Q.  1227.  XX/;.— State  the  same  as  to  the  amount  of  1090 
expenses  since  the  decision  of  the  Court  of  Appeals, 
in  this  case,  made  in  the  year  1S71  ? 

(Same  objection,  reservation,  exclusion  and  excep- 
tion.) 

Q.  1228.  XXI. — State  whether  any  offers  of  settle- 
ment or  overtures  of  settlement  of  any  kind  have  ever 
been  made  by  the  defendant,  which  embraced  any  res- 
toration of  the  property  to  the  plaintiff? 

(Same  obiection,  reservation,  exclusion  and  excep- 
tion.)  1091 

Q.  1229.  XXIL— State  whether  the  church  edifice, 
occupied  by  the  defendant  at  the  time  of  the  com- 
mencement of  this  action,  and  from  that  date  to  No- 
vember, 1876,  had  a  rentable  value  for  use  for  the 
purposes  of  religious  worship  ? 

(Same  objection,  reservation,  exclusion  and  excep- 
tion.) 

Q.  1230.  XXIII.^State   whether  you  knew  of  sev- 
eral other  churches,  hired   by   religious    corporations, 
and  used  for  religious    purposes,  in   this   City,  during  10^2 
this  time,  for  which  rent  was  paid  ? 

(Same  objection,  reservation,  exclusion  and  excep- 
tion.) 

Q.  1231.  XXIV.—State  what  is  a  fair  rental  value 
for  the  use  and  occupation  of  the  premises  by  the 
defendant  for  each  year  of  its  occupancy  since  the 
year  1865? 

(Same  objection  and  reservation,  exclusion  and  ex- 
ception.) 

Q.  1232.  State  whether   there  were  any,  and  if  so, 
35 
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1093  what  other  votes,  resolutions  or  acts  between  the 
plaintiff  and  the  defendant,  in  reference  to  the  defend- 
ant's going  into  the  possession  or  conductiug  the  ser- 
vices in  plaintiff's  church,  other  than  the  votes  and  re- 
solutions stated  in  the  findings,  and  the  other  docu- 
mentary evidence  contained  in  the  (former)  printed 
case,  down  to  October  22,  1862  ?  A.  There  were  no 
others. 

Q.  ]  233.  Up  to  what  time  was  the  possession  by  the 
defendant  taken  under  the  deed  and  resolutions  above 

1094  referred  to,  continued  ?     A.  To  November  13,  1876. 

Q.  12:'4.  XXV. — State  who  and  what  proportion  of 
the  plaintiff's  former  members  did  not  separate  and 
withdraw  from  all  connection  with  the  defendant  and 
its  services  and  premises  in  Julj-,  1863? 

(Objected  to  as  indefinite  and  vague,  because  mem- 
bers may  mean  corporators  and  may  mean  members 
of  the  ecclesiastical  body,  or  may  mean  a  variety  of 
things  ;  also  as  irrelevant  and  immaterial,  on  any 
question  before  the  Referee  on  the  accounting.) 

1095  (Decision  reserved  by  consent ;  answered  subject  to 
decision  ;  subsequently  allowed.) 

Q.  1235.  A  I  could  answer  better  as  to  November, 
186  i,  than  I  eould  as  to  July,  1863  ;  it  was  in  the  sum- 
mer, and  people  were  very  much  scattered ;  about 
one-fifth  of  the  membership — I  refer  now  to  tlie  eccle- 
siastical membership — remained  with  the  Oliver  Street 
Church. 

Q.  1236.  XXVI. — How  as  to  the  corporators  ? 

(Same  objection,  reservation  and  decision.) 

1096  A.  I  should  say  the  relative  proportion  was  about 
the  same. 

Q.  1237.  XXVIL— State  whether  those  who  so  re- 
mained, permanently,  identified  themselves  with  the 
defendant  down  to  this  time  ? 

(Same  objection  and  decision.) 

A.  Of  those  who  thus  identified  themselves  with 
the  Oliver  Street  Cnurch,  some  afterwards  returned  to 
the  plaintiff  within  the  past  three  yeai's  ;  some  died  ; 
I  cannot  answer  as  to  the  entire  number,  I  can  only 
speak  of  those  who  came  to  us  ;  I  cannot  be  specific 


275  Proofs  offered. 

as  to  whether  any  remain  now  with  the  defendant  or  1097 
not. 

(Same  objection  and  reservation  ;  subsequently  ex- 
cluded, and  plaintiff  excepted.) 

Q.  1239.  By  the  foregoing  questions  and  others  of  a 
similar  character,  the  plaintiff  proposed  to  prove  : 

Q.  1240.  i'mf.— That  the  defendant,  in  October, 
1802,  took  possession  of  the  plaintiff's  premises  under 
the  deed  and  the  plan  of  union  stated  in  the  findings 
in  this  case,  and  under  no  other  agreement. 

Q.  1241.  Second. — That  for  a  time  the  members  of  1098 
both  societies  joined  in  the  services  there,  and  took 
common  part  in  the  meetings  and  worship  conducted 
by  the  defendant's  corporation  :  the  plaintiff,  as  a 
corporation,  taking  no  part,  and  taking  no  other  action 
than  as  stated  in  the  findings. 

Q.  1242.  Tliird. — That  the  plaintiff's  corporation 
never  united  with  the  defendant's  corporation,  or  was 
intended  to  do  so. 

Q.  1243.  Fourlh. — That  in  consequence  of  the  inter- 
nal differences  arising  after  October,  1^62,  under  legal  1099 
advice,  with  reference  to  the  legality  of  the  deed  and 
of  the  plan  of  union,  a  meeting  of  the  plaintiff's  for- 
mer members  and  corporators  was  called  in  or  about 
July,  1863,  which  was  largely  attended,  and  that  it 
was  then  decided  to  take  steps  to  withdraw  from  the 
union,  or  attempted  union,  and  to  recover  back  pos- 
session of  the  property. 

Q.  1244.  Fifth.— That  the  plaintiff's  Trustees  shortly 
after,  in  Jialy,  reorganized,  and  gave  notice  of  it  to  the 
defendant,  and  on  July  10,  1863,  voted  to  take  legal  1100 
proceedings  to  recover  the  property,  and  appoiiited  a 
committee  with  power,  for  that  purpose  ;  that  notice 
of  this  was  immediately,  and  before  the  commence- 
ment of  this  action,  given  to  the  defendant,  and  posses- 
sion of  the  property  demanded,  and  offers  made  to 
pay  the  defendant  its  advances  on  plaintiff's  debts. 

That  defendant  refused  to  deliver  possession  or  to 
accept  any  settlement  involving  the  surrender  of  pos- 
session, and  on  July  11,  1863,  commenced  an  action 
in  the  (Supreme  Court  to  confirm  its  title  in  fee  against 
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1101  the  plaintiff,  to  silence  the  plaintiff's  assertions  of  any 
right  in  the  property,  and  to  enjoin  tlie  plaintiff  from 
assertins!  its  title,  or  taking  any  legal  steps  to  th-it 
end,  and  obtained  a  temporary  injunction  from  Hon- 
orable Justice  Barnard  to  that  effect ;  and  that  the  sum- 
mons, complaint  ;iud  injunction  order  were  served  up- 
on tlie  plaintiff's  corporation  by  a  service  upon  Mr. 
Milbank,  one  of  the  Trustees,  on  or  about  the  11th  of 
July,  1803. 

Q.  1215. — Sixth. — That  the  present  action  was  com- 

1102  menced  on  July  30,  1863,  as  an  action  of  ejectment,  in 
form  predicated  upon  the  statement  of  the  defend- 
ant in  its  COTiiplaint  in  its  own  previous  action,  to  the 
effect  that  the  moneys  paid  were  paid  out  in  discharge 
of  plaintiff's  debts,  and  not  upon  any  assignment  of 
securities. 

Q.  1216.  Seventh. — That  at  or  about  the  same  time 
the  plaintiff,  as  a  corporate  body,  together  with  the 
great  majority  of  its  Trustees,  corpoiators  and  mem- 
bers, withdrew  and  separated  from  the  defendant,  and 

llOd  from  its  meetings  and  services,  and  thereafter  did  not 
take  part  in  them  or  derive  any  benefit  therefrom,  or 
from  defendant's  possession  of  the  church  property, 
nor  attend  or  participate  in  its  church  meetings  or  in 
its  services. 

Q.  1217.  K;////A.— That  in  or  about  November,  1863, 
the  plaintiff's  corporation,  upon  such  separation  and 
withdrawal  as  above  stated,  and  l^eing  unable  to  ob- 
tain possession  of  its  property,  hired  another  house  of 
worship  and  established  religions  services  there,  which 

11U4  were  attended  by  three-fourths  of  its  former  members 
and  corporators,  and  that  it  engaged  a  pastor,  paid 
rent,  and  maintained  for  about  a  year  the  customary 
religious  services  of  the  Baptist  denomination  there, 
at  the  plaintiff's  corporate  expense  ;  that  such  separa- 
tion by  the  plaintiff  from  the  defendant  at  that  time 
was  complete,  and  the  plaintiff  never  thereafter  re- 
sumed any  relations  with  the  defendant  for  the  main- 
tenance of  services  In  plaintiff's  premises. 

Q.  1217.*  That  in  the  autumn  of  1861,  upon  the 
plaintiff's  pastor,  Dr.  Raymond,  being  called  to  Vas- 
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sar  College,  the  plaiutiff,  in  cousequence  of  the  diffi-  HOo 
culties  of  obtaiiiiu£  and  sustaining  a  new  minister,  witli 
its  reduced  niembers,  and  the  expenses  of  hiring  a 
house  of  wor^liip,  and  being  in  the  hope  of  a  speedy 
restoration  to  the  possession  ol  its  i)roperty,  suspend- 
ed its  religions  services.  That  its  members  tliereupon 
temporarily  attended  several  diti'erent  churches,  not, 
howevei',  permanently  attaching  themselves  to  tliem, 
nor  dissolving  their  connection  with  the  plaintiff;  that 
a  few  ot  them  only  attended  the  services  held  by  the 
defendantonitspremises,  and  those  who  did  so  attended  1106 
as  strangers  or  occasional  attendants,  without  in  any 
manner  identifying  themselves  with  defendant's  cor- 
poration or  ecclesiastical  body,  and  without  entering 
or  taking  ]>art  in  its  church  meetings,  as  is  customary 
with  I'ecognized  members  of  defendant's  society. 

Q.  12-18.  Ninth. — Tliat  a  small  portion  of  the  plain- 
tiff's former  members  did  not  unite  with  the  great 
majority  thereof  in  such  action,  or  removal  and  sepa- 
ration, but  attaciied  themselves  permanently  to  the 
defendant,  becoming  a  part  of  its  body,  to  the  pecu-  li07 
niary  advantage  of  the  defendant  and  loss  to  the 
plaintiff,  through  the  rents  and  contributions  custom- 
arily received  from  members. 

That  since  the  commencement  of  this  action  the 
defendant  has  had  the  sole  and  exclusive  beneficial  as 
well  as  actual  possession,  use,  and  enjoyment  of  the 
plaintiff's  church  property  down  to  the  18th  day  of 
November,  1876,  wdieu  it  was  returned  to  the  plaintiff' 
on  execution  of  the  judgment  in  this  action.  That 
during  this  period  the  defendant  revived  large  pccuni-  \\QQ 
ary  gains,  income,  and  profit  from  the  use  and  posses- 
sion of  the  plaintiff's  edifice,  not  only  in  pew  rents, 
but  also  from  sums  received  for  letting  out  the  church 
for  special  purposes  as  stated  in  plaintiff's  account. 
That  during  this  time  the  plaintiff' was  deprived  of  the 
beneficial  use  and  enjoyment  of  its  property,  and  the 
pecuniary  gains  and  incomes  which  it  might  have  re- 
ceived therefrom  if  in  possession,  and  by  reason  of 
such  deyirivation  was  obliged  to  and  did  expend  several 
thousand  dollars  in  the  hiring  of  other  premises  and 
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1109  tlie  maintaining  of  its  own  religious  services ;  that 
said  cburcli  property  was  valuable  and  was  reutable 
as  a  church  ediiice,  and  for  other  uses,  during  all  the 
time  of  the  defendant's  exclusive  possession  after  the 
commencement  of  this  suit.  That  it  was  usable,  and 
was,  in  fact,  used  \>y  the  defendant  as  a  means  of 
pecuniary  gain  through  the  income  derived  from  the 
renting  of  it  for  special  purposes,  as  above  referred 
to,  and  that  the  actual  value  of  the  use  and  possession, 
and  the  actual  rental  value  thereof  as  a  church  and  for 

1110  other  uses,  is  the  sum  specified  in  the  plaiutifif's  ac- 
count filed  by  the  plaintif}'  with  the  Referee  on  this 
reference,  and  that  defendant  in  fact  received  there- 
from the  other  several  receipts  stated  in  the  plaiu- 
tifif's  account. 

Q.  1249.  Tenth. — That  defendant,  while  in  exclusive 
possession,  as  above  stated,  demanded  from  theplain- 
tifi's  members,  who  did  not  join  or  participate  in  the 
defendant's  meetings,  moneys  for  the  rentals  of  pews 
owned  by  such  members,  pursuant  to  the  terms  of  their 

1111  deeds,  many  of  whom  paid  these  rentals  under  fear  of 
loss  of  their  pews  in  case  of  any  default  in  payment  of 
rentals  as  required  by  their  deeds,  and  were  thus  con- 
strained to  maintain  an  apparent  and  unwilling  quasi 
connection  with  the  defendant. 

Q.  1250.  Eleventh. — That  prior  to  the  commence- 
ment of  this  action,  the  defendant  was  notified  by  the 
plaintiff  of  the  invalidity  of  the  deed,  and  its  claim  to 
be  reinstated  in  possession,  and  of  the  willingness  of 
the  plaintiff  and  its  readiness  to  repay  what  the  de- 
]^]^J2  fs^dant  had  advanced  on  plaintiff's  account.  That 
defendant  rejected  these  offers  and  any  settlement 
which  embraced  the  reinstatement  of  the  plaintiff  in 
possession.  That  such  offers  were  made  in  June  and 
July,  186;5,  and  others  subsequently  to  the  commence- 
ment of  this  action,  as  stated  in  the  letters  of  June  and 
December,  18tJ4,  as  above  referred  to.  That  all  such 
offers  were  rejected  ;  nor  has  any  offer,  ^proposition  or 
overture  of  any  kind  looking  t(j  the  restoration  of  the 
plaintiff  to  the  possession  of  its  property  ever  been 
made  to  the  plaintiff  by  the  defendant,   but,  on   the 
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contrary,  the  defendant  bas,  by  its  oflScers  and  agents,  1113 
down  to  and  since  the  last  judgment  of  the  Court  of 
Appeals  herein  in  1878,  declared  and  asserted  its  pur- 
pose and  expectation  of  regaining  the  possession  and 
control  of  the  plaintiff's  property  by  means  of  its  hold 
on  the  incumbrances  thereon. 

Q.  12r)l.  yW/?//.— That  the  plaintiff's  corporation, 
since  the  commencement  of  this  action,  has  asserted 
its  separate  and  independent  corporate  riglits  as 
against  the  defendant  by  every  means  in  its  power, 
and  that  at  the  commencement  of  this  suit  it  had  ter-  1114 
ininated  any  pre-existing  implied  agreement  that  may 
be  imputed  for  the  defendant's  maintaining  any  ser- 
vices in  tlie  plaintiff's  house  of  worship  for  the  joint 
benefit  of  the  two  societies,  by  the  acts  above  stated, 
to  wit: 

By  its  reorganization  of  its  own  Trustees  ;  its  notice 
thereof  to  the  defendant  ;  public  notice  thereof  in  the 
defendant's  meetings  ;  its  demand  of  possession  ;  the 
withdrawal  of  its  members,  and  the  commencement 
of  this  action  ;  and  that  since  then  it  has  never  done  or  1115 
assented  to  any  act  permitting  the  defendant's  posses- 
sion of  the  premises  or  its  maintainance  therein  of  any 
services  for  the  bei  efat  of  the  plaintiff  or  its  members  ; 
and  that  since  the  commencement  of  this  action,  all  the 
defendant's  acts  in  the  plaintiff's  premises,  such  as  the 
retention  of  the  possession,  the  use  of  its  property,  and 
the  payment  of  the  plaintiff's  debts,  have  been  done 
against  the  protest  of  the  plaintiff  and  upon  notice  of 
the  plaintiff's  right  and  claims  ;  and  that  the  conduct 
and  the  action  of  the  individuals  of  the  plaintiff's  1116 
church  have  been  in  accordance  with  such  separation 
since  the  commencement  of  this  action,  so  far  as  the 
plaintiff  could  control  the  individual  action  of  any  of 
its  former  members  ;  that  the  plaintiff  has  never  as- 
sented to  and  is  not  responsible  for  any  action  on  the 
part  of  any  of  its  former  individual  members  incon- 
sistent with  the  withdrawal  and  separation  in  1863 
from  the  defendant  as  above  stated,  and  the  termina- 
tion of  any  request  or    consent  to  defendant's    occu- 
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1117  pancy  of  its  property  siuce  the  commencement  of  this 
action. 

That  the  rejection  of  the  plaintiff's  offers  of  settle- 
ment, one  of  which,  mach^  in  LSGl,  was,  in  svibstance, 
identical  with  the  decision  of  the  Court  of  Appeals, 
imposed  upon  the  plaintiff  the  necessity  of  this  litifra- 
tion  and  inflicted  great  pecuniary  less  in  the  cost  of 
the  legal  expenses  which  it  made  necessary,  and  in  the 
loss  of  many  of  its  members  through  the  want  of  its 
own  house  of  worship  and    its  consequent  loss  of  pe- 

1118  cuniary  ability  to  meet  defendant's  demands  without 
extraordinary  efforts  and  sacrifices,  and  also  the  ex- 
penses of  the  plaintiff  in  hiring  another  house  of  wor- 
ship. 

Q.  1252.  That  the  legal  expenses  made  necessary  by 
such  refusal,  since  December  1864,  have  amounted  to 
upwards  of  $25,000,  of  which  more  than  $10,000  have 
been  incurred  since  the  decision  ia  the  Court  of  Ap- 
peals in  1871. 

Upon  these  proposed  proofs,  plaintiff"  claims  that  a 

1119  case  essentially  different  in  the  legal  and  ecpritable 
rule  of  compensation  would  be  presented  from  that 
which  was  before  the  Court  of  Appeals  in  its  last  de- 
cision, and  from  that  considered  by  that  court;  and 
that  the  plaintiff  upon  these  proofs  is  entitled  to  com- 
pensation for  the  value  of  the  use  of  plaintiff's  jjrop- 
erty  siuce  the  commencement  of  this  action,  or,  at 
least,  since  the  decisi(m  of  the  Court  of  Appeals  in 
1S71 ;  and  also  that  it  is  entitled  to  compensation  for 
its  legal  expenses,  made  necessary  by  the  defendant's 

1120  refusals  of  settlement,  and  for  its  expenses  of  hiring 
another  house  of  worship. 

(Same  objections  as  heretofore  noted  to  similar  ques- 
tions.) 

(Decisiou  reserved,  by  consent ;  subsequently  ex- 
cluded, and  plaintiff  excepts.) 

Q.  1428.  The  Referee  having  considered  the  said 
questions  reserved  and  the  prools  offereLl,  ruled 
thereon  as  follows  : 

The  Eeferee  :  As  to  the  9th  and  16th  questions, 
they  are  governed  by  the  answers  to  the  25th  and  26th 
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questions.     As  to  the  other  questions,  I  hold,  as  to  1121 
each  of  them,  that  thej  must  be  exckided  ;  that  they 
do  not  introduce  any  element  which  would  vary  the 
rule  adopted  by  the  Court  of  Appeals. 

Q.  1429.  As  to  the  auswers  to  the  25th  and  2(ith 
questions,  which  were  taken  dowu,  I  allow  them  to 
remain  ;  and  state,  for  the  benefit  of  both  parties,  that 
I  do  not  consider  that  it  makes  any  diflereuce  whether 
a  fifth  or  a  larger  number  attended  ;  and  that  being 
so,  in  any  view  it  is  not  necessary  for  the  defendant  to 
show  that  there  was  a  larger  number  of  the  former  1122 
members  of  the  Madison  Avenue  Baptist  Church  who 
adhered  to  the  defendant's  organization. 

Q.  14'::0.  In  making  this  decision  I  take  into  consid- 
eration the  plaintiff's  explanation  of  the  views  with 
which  he  proposed  the  questions,  as  stated  in  his 
offers. 

Q.  1431.  It  is  considered  that  plaintiff'  excepts  sev- 
erally to  each  of  the  rulings  excUuling  said  evidence, 
by  said  questions  Nos.  1  to  29,  and  the  offers  in  con- 
nection therewith.  1123 

(For  the  opinion  of  the  Referee  see  ante  p.  221.) 

Jeremiah  Milhank,  recalled. 

Direct-examination  continued  by  Mr.  Brown  : 

Q.  1254.  Have  you  the  original  memoranda  you 
spoke  of  yesterday,  of  the  amounts  owing  to  the  plain- 
tiff, referred  to  in  Exhibit  16  ?     A.  Yes,  sir. 

Q.  1255.  State  who  were  the  persons  to  whom  those 
debts  were  owed  by  the  plaintiff,  and  the  amount  ow-  1124 
iug  to  them,  referred  to  in  the  item  in  Exhibit  16  as 
"sundry  loans  by  friends  of  the  church?"  A.  (Bead- 
ing from  paper.)  G.  W.  Abbe,  1400  ;  William  C.  Mar- 
tin, $165;  W.  H.  Chapman,  $240;  R.  Colby,  $435;  J. 
Milbank,  $90  ;  M.  C.  Hull,  $^00  ;  J.  F.  Cunningham, 
$478  ;  A.  P.  Arnold,  $450  ;  J.  Cumings,  $50  ;  H.  H. 
Durkee,  $125;  D.  Jones,  $l,iOO ;  William  H.  Taylor, 
$200;  W.  W.  Todd,  $200;  Samuel  Colgate,  $200; 
Maghee  &  Knowlton,  $400. 

Q.  1256.  Were  you  ever  requested  by  the  defendant, 
36 
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1125  or  its  treasurer,  or  any  officer,  to  state  to  whom  this 
sum  of  $4,823  was  owing  ?     A.  No. 

Q  1257.  This  memoranrlum  that  you  read  from  was 
made  immediately  before  submitting  the  statement  an- 
nexed to  the  report  Exhibit  16?  A.  I  made  up  this 
statement  preparatory  to  making  up  the  statement  of 
Exhibit  l(j,  which  I  introduced  as  a  whole,  as  the  total, 
without  going  into  details  ;  I  ascertained  that  so  as  to 
put  it  into  tlae  account. 

Q.  1258.  State  whetLer   you  have  before  you  the 

1126  oi'igiual  used  at  that  time  in   making   the  statement? 
A.  I  have  ;  this  is  it. 

Q.  1259.  The  amounts  are  as  you  have  testified? 
A.  They  are. 

Cross-examination  by  Mr.  Martin  : 

Q.  1260.  From  what  did  you  make  that  memoran- 
dum? A.  From  my  accounts  with  the  church  as 
treasurer  of  the  Building  Fund. 

Q.  1261.  From  this  Exhibit  No.  121?     A.  I  am  not 

1127  able  to  say  that  without  further  examination. 

Q.  1262.  From  what  account  was  if  made  ?  A.  From 
my  own  absolute  knowledge  of  the  indebtedness  due 
to  each. 

(Objected  to.) 

Q.  1263.  I  ask  you  from  what  account  did  you  make 
that  statement?  A.  This  is  a  true  statement  of  my 
account. 

By  the  Referee : 

Q.  1264.  From  what  account,  j^aper  or  book  was 
^'-^^  that  account  which  you  now  hold  in  your  hand  made 
up?  A.  Well,  it  is  a  long  while  ago  ;  I  took  it  from 
my  accounts  rendered  to  the  corporation  from  time  to 
time,  which  I  put  together  in  this  form,  as  you  can 
see. 

By  Mr.  Martin : 

Q.  1265.  When  those  sums  of  money  stated  on  this 
paper,  amounting  to  $4,823,  were  originally  received 
by  your  corporation,  to  what  individual  did  they  come 
■ — to  yourself?     A.  To  myself. 
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Q.  1266.  "Where  did  you  make  the  first  entry  of  the  1129 
receipt  of  those   sums  of  money?     A.  I  should  say 
upon  the  accounts  which  I  rendered  to  the  corpora- 
tion and  passed  into  them. 

Q.  1207.  Did  you  receive  those  sums  of  money  in 
checks  or  in  cash  ?     A.  "Well,  probably  both. 

Q.  1268.  Wiuit  did  you  do  with  the  checks,  if  you 
received  them — deposit  them  anywhere?  A.  I  pre- 
sume so. 

Q.  126;).  lo  what  account?  A.  It  is  impossible  to 
answer  that  question,  because  there  is  no  sense  in  it ;  1130 
because,  for  instance,,  Mr.  Martin  never  gave  me  a 
check  for  $165,  as  such  ;  it  was  a  balance ;  these  par- 
ties loaned  some  money,  and  this  remained  standing 
to  their  credit. 

Q.  1270.  (Question  repeated.)  I  think  the  church 
opened  an  account  with  Trenor  &  Colgate  ;  then  with 
the  Citizen's  Bank  ;  I  think  they  opened  that  in  the 
name  of  the  church  ;  after  that,  upon  the  closing  of 
that  account,  the  checks  went  into  my.  own  bank — 
whatever  I  received — unless  I  paid  them  out ;  I  can-  \\2>i 
not  tell  ;  I  might  have  passed  the  checks  out. 

(Mr.  Martin  objects,  and  moves  to  strike  out  the  en- 
tire answer.) 

Q.  1271.  If  you  did  deposit  a  check,  to  what  account 
did  you  deposit  it?  A.  It  would  be  with  Trenor  & 
Colgate,  or  the  Artizans'  Bank,  or  the  Mechanics' 
Bank,  or  in  the  City  Bank. 

Q.  1272.  Would  it  be  in  your  own  individual  name 
or  in  your  name  as  treasurer,  or  in  some  other 
capacity?  A.  All  the  checks  deposited  in  my  banks  j^j^ .32 
were  deposited  to  my  own  credit ;  those  in  the  Arti- 
zans' Bank  probably  to  the  account  of  the  church  ;  I 
cannot  remember. 

Q.  1289.  Did  you  keep  a  distinct  account  book  of 
your  transactions  as  treasurer  of  the  building  fund  and 
the  other  money  transactions  with  the  church  ?  A. 
Nothing  more  than  upon  loose  sheets  ;  I  kept  my  ac- 
acounts  just  like  this,  and  then  passed  it  into  them. 

Q.  1290.  Do  you  keep  any  books  of  account  in  your 
business  ?     A.  Very  little  indeed. 
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1133  Q-  1291.  You  had  no  book  in  which  jonr  trans- 
actions with  the  corporation  as  treasurer  of  the  buikl- 
ing  fund  were  entered  ?  A.  I  don't  remember  of 
any. 

Q.  1292.  And  when  you  made  up  your  account  for 
them,  from  what  sources  did  you  make  them  ?  A. 
From  the  actual  transactions  as  they  occurred. 

Q.  1293.  Did  you  make  them  from  your  own  check 
book?  A.  They  would  be  from  my  own  check  book, 
or,  if  I  paid  bills,  they  would  be  from  the  bills. 
11^)4  Q-  1294.  Suppose  you  had  received  a  sum  of  money 
from  any  person,  tell  us  precisely  what  you  would 
have  done — how  you  would  make  up  your  account 
with  the  corporation  as  treasurer  of  the  building 
fund?  A.  It  would  go  into  the  same  account  that  I 
rendered  to  the  society  from  time  to  time. 

Q.  i2.)ti.  Between  the  time  that  you  received  the 
money,  or  check,  or  cash  for  any  one  of  those  items 
and  the  time  you  made  up  your  account  and  rendered 
it    to    your   corporation   as  treasurer  of  the  building 

1135  ^uiid,  would  you  make  any  entry  of  the  fact  of  the  re- 
ceipt of  tiie  money  ?     A.   Upon  loose  sheets. 

Q.  1297.  You  made  it  in  a  loose  account  ?  A.  Yes, 
sir. 

Q.  1298.  In  a  book  ?     A.  No. 

Q.  1299.  On  a  piece  of  paper?  A.  Something  like 
that  (refeiring  to  tlie  account  produced). 

Q.  1300.  Leaves  attached  together  ?  A.  I  cannot 
say  that  they  were,  or  whether  they  were  not. 

Q.  1301.  Is  that  attached  ?     A.  These  are  attached 

1136  because  these  are  a  compilation  of  them  all. 

Q.  1302.  AVbere  is  the  account  in  which  you  made 
that  original  cntrj'  ?     A.  It  would  be  filed. 

Q.  1303.  Where  is  it?  A.  I  don't  know;  I  passed 
it  to  the  corporation. 

Q.  1304.  Is  this  Exhibit  121  an  exact  copy  of  it  ?  A. 
01  my  own  account  exactly. 

Q.  1305.  Verbatim  ?     A.  Exactly  ;  everything. 

Q.  130b.  Have  3'ou  any  books,  accounts,  or  vouch- 
ers of   any   kind    by  which  you  could  verify  that  ac- 
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count?     A.  I  doubtless  had  at  that  time,  but  where  1137 
they  are  now  I  don't  know. 

Q.  1307.  Is  that  Exhibit  121  correct  ?  A.  Yes,  sir  ; 
exactly. 

Q.  1308.  Is  there  any  audit  on  this  exhibit?  A. 
The  audit  will  be  on  that ;  there  is  not  on  this. 

Q.  1309.  Where  is  the  audit  of  that  account?  A. 
The  accounts  as  thev  were  passed  in  werg  audited  and 
filed  with  the  secretary',  and  I  have  not  seen  them 
since. 

Q.  1310.  Who  made  that  copy?     A.I.  1138 

Q.  1311.  What  did  you  make  it  from  ?  A.  From 
the  originals  as  thej'  went  in. 

Q.  1312.  This  is  not  the  original?  A.  It  is  an  exact 
copy  of  those  accounts  which  I  passed  in. 

Q.  1313.  Did  Mr.  Abbe  pay  you  $100  ?  A.  If  I  gave 
him  credit  for  it  he  did  ;  (after  examining  acouut)  yes, 
sir  ;  I  gave  him  credit  for  $400  as  treasurer  of  the 
building  fund. 

Q.  13 14.   Was    that    the    same  $100  that  you  have 
spoken  of  already  in  Aour  testimony  or  direct-examina-  1139 
tion   as   received  from  Mr.  Abbe?     A.  I  don't  know 
that  I  spoke  of  it ;  did  I  ? 

Q.  1315.  Did  you  have  a  treasurer's  account  with 
the  Madison  Avenue  Ciiurch  prior  to  the  one  con- 
tained in  this  Exhibit  121,  or  is  that  the  beginninc  of 
the  account?  A.  I  cannot  recollect;  I  think  very 
likely  small  statements,  but  the  first  regular  account 
of  any  importance  that  was  made  is  this. 

Q.  1316.  Is  that  part  of  the  account  that  is  pinned 
together   in  your  handwriting?     A.  It  is  in  my  own  h^q 
handwriting,  but  is  not  any  account  at  all. 

Q.  1317.  Does  it  have  anything  to  do  with  pecuniary 
transactions  between  you  and  the  church  ?  A.  No, 
merely  estimates  and  approximations  of  what  they 
owed,  &c.  ;  no  account  there  at  all. 

Q.  1818.  Does  it  contain  any  statement  of  sums 
that  were  borrowed  by  or  loaned  to  the  church  ?  A. 
This  is  merely  showing  the  condition  of  the  churcli  as 
to  its  liabilities  and  assets  at  that  date;  it  does  not 
enter  into  the  account  in  any  form  at  all. 
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1141  Q.  1319.  The  same  question  with  regard  to  the 
second  place  where  the  account  is  pinued  up  ?  A. 
Tliis  is  merely  showing  what  we  owed  for  materials, 
work,  Ac,  at  that  time. 

Q.  1:^'2U.  When  did  Mr.  Durkee  loan  you  any  sum 
of  money,  and  wliat  sum  was  it?  A.  Mr.  Durkee 
loaned  $200,  and  lie  owed  a  balance  on  his  pew,  which 
left  that  tojiis  credit. 

Q.  1321.  When  was  it  that  he  loaned  it ;  does  it  ap- 
pear in  there?     A.  Yes,  sir;   there    it    is;  "Durkee, 

1142  $200." 

Q.  1322.  When  did  he  loan  it  to  you?  A.  He  lent 
it  prior  to  February,  1861. 

Q.  1323.  Will  you  look  back  on  you  check  book  in 
respect  to  the  items  of  loans  from  Mr.  Abbe,  $400, 
and  Mr.  Durkee,  $200,  and  tell  us  what  the  entry  is 
that  you  made  at  that  time  ?  A.  In  the  first  place  I 
am  not  certain  that  I  have  all  my  old  check  books, 
and  in  the  second  place  it  is  a  big  hunt  to  find  them  ; 
I  don't  know  whether  I  have  the  books. 

1143  Q-  1324.  Will  you  make  an  effort  between  now  and 
the  time  we  next  meet  here,  to  find  the  original  entry 
of  those  two  items  of  Abbe's  and  Durkee's  ?  A.  Yes, 
sir. 

Q.  1325.  Did  you  ever  make  any  demand  for  the 
payment  of  the  balance  due  you  as  treasurer  of  the 
building  fund,  which  appears  on  Exhibit  16,  against 
the  defendant's  corporation  or  any  of  its  officers  ?  A. 
I  didn't  regard  them  as  owing  it,  and,  therefore,  I 
never  did. 
1141  Q-  1326.  Did  you  ever  make  any  demand  for  the 
payment  of  that,  against  your  own  corporation  or  any 
of  its  officers;  that  is,  against  the  plaintiff's  corpora- 
tion or  any  of  its  officers  ?  A.  I  did  not,  for  the  rea- 
son that  I  had  constantly  to  loan  money  to  them. 

Q.  1327.  Did  you  make  a  demand  for  the  payment 
of  the  interest  of  that  sum  when  it  was  paid  to  you 
last  month?     A.  I  did. 

Q.  13i8.  State  the  facts  and  circumstances  of  that 
demand,  and  the  person  against  whom  you  made  it  ? 
A.  As  a  matter  of  fact,  there  was  no  particular  cir- 
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cnmstances  ;  I  requested  payment  of  the  interest  upon  1145 
that  sum. 

Q.  1329.  Of  whom  did  you  make  the  request  ?  A. 
Of  tlie  treasurer,  Jolni  P.  Towns(Mid. 

Q.  1330.  Where  ?  A.  All  I  can  say  is,  one  of  two 
places — it  was  either  at  his  office  or  mine,  or  at  the 
chapel. 

Q.  1331.  Wlien  did  you  do  it  ?  A.  Well,  I  should 
think,  a  few  weeks,  two  or  three  weeks,  previous  to  his 
paying  me. 

Q.  1332.  Have  you  a  copy  of  the  written  statement  1146 
you  handed  to  him  ?     A.  I  don't  think  I  have. 

Q.  1333.  What  was  contained  on  it '?  A.  A  state- 
ment showing  the  balance  due  me  at  that  time,  with 
the  interest  up  to  October,  1862  ;  that  made  the  prin- 
cipal, and  the  interest  from  October  21,  1876,  to  the 
13th  of  November,  1876;  the  interest  on  that  sum 
was  computed. 

Q.  1334.  Were  there  an}^  words  of  demand  on  the 
paper  ?     A.  I  think  not. 

Q.  133.5.  Did  he  pay  you  at  the  time  you  presented  1147 
it  ?     A.  I  should  say  not  immediately. 

Q.  1336.  How  long  after  ;  what  intervened  between 
the  time  you  presented  him  the  paper  and  the  pay- 
ment to  you  ?  A.  I  cannot  tell  you  exactly ;  it  may 
be  one,  two,  or  three  weeks. 

Q.  1337.  Did  a  meeting  of  ihe  Board  of  Trustees 
intevene  between  the  time  you  handed  him  the  paper 
and  the  time  he  paid  you  ?     A.  I  am  unable  to  say. 

Q.  1338.  Were  you  present  at  the  meeting  of  the 
Board  of  Trustees?     A.  I  was.  1148 

Q.  1339.  What  was  said  and  done  about  the  pay- 
ment of  that  to  you  at  that  meeting  ?  A.  I  think 
there  was  a  resolution  authorizing  the  payment  by 
the  treasurer  of  the  amount  of  interest  dire  me. 

Q.  l|540.  What  was  said  and  done  besides  that  re- 
solution ?  A.  I  have  not  the  minutes  before  me  to 
say. 

Q.  1341.  What  was  said  and  done  besides  what  ap- 
pears upon  the  minutes  ?     A.  I  know  of  nothing. 
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1149  Q.  134'2.  Nothing  was  said  or  doue  besides  that  ? 
A.  I  rememlior  nothing. 

Q.  1351.  Was  there  a  resohition  of  your  corpora- 
tion apjiointing  an  auditing  committee  consisting  of 
yourself  and  Mr.  Cunningham  ?  A.  I  don't  remem- 
ber of  any  such. 

Q.  lo5'2.  Look  at  your  minute  book  and  answer  the 
question  ?     A.  I  do  not  see  any  such. 

Q.  1352.  Eead  the  resolution,  "  Voted  that  Messrs. 
Milhank  and  Cnnningham  be  a  committee  to   adjust 

1150  accounts  and  claims." 

Q.  13fio.  At  what  date  is  that  in  your  minute  book  ? 
A.   Meeting  of  October  '26,  18f)2. 

Q.  135d.  Was  that  communicated  to  the  defendant  ?, 
A.  I  cannot  say. 

Q.  1355.  Was  it,  to  your  knowledge  ?  A.  I  do  not 
recollect. 

Q.  1356.  Well,  was  it,  to  your  knowledge?  A.  I 
have  answered  that  question  ;  it  might  have  been 
within  my  knowledge  once  and  out  now;  I  have  no 

1151  I'emembrance  on  the  subjtct  whether  it  was  commu- 
nicated to  them  or  not. 

.Q.  1357.  Did  you  personally  know  Mr.  Thomas 
Magee  and  Mr.  Danford  Knowlton  ?     A.  I  did. 

Q.  ]35:^.  Did  they,  at  any  time,  hold  Bond  No.  5? 
A.  They  held  a  bond — if  it  was  No.  5,  I  didn't  ex- 
amine it  to  see. 

Q.  1359.  Did  you  have  anything  to  do  with  obtain- 
ing from  them  the  bond  that  they  held  ?  A.  I  never 
obtaiued  it  from  them. 

1152  Q-  1360.  Did  you  have  anything  to  do  with  obtain- 
ing the  bond  which  they  held  from  them  ?  A. 
Nothing  whatever. 

Q.  1361.  Did  you  ever  see  either  of  them  upon  the 
subject  ?     A.  I  saw  Mr,  Magee. 

Q.  1362.  What  passed  between  you?  A.  He  said  he 
would  sell  his  bond  to  the  Ladies.'  Aid  Association  for 
$400. 

Q.  1363.  What  did  you  say?  A.  I  don't  remember 
what  I  said. 
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Q.  1364.  Did  you  ever  see  Mr.  Knowltou  \\\^o\i  the  1153 
subject?     A.  No. 

Q.  136.5.  Are  you  certain  of  that  ?  A.  I  have  no 
remembrance  of  having  seen  Mr.  Knowltou  on  that 
subject. 

Q.  1366.  Do  you  know  what  sum  of  money  was  paid 
for  that  bond?  A.  They  paid,  as  I  was  informed  and 
believed,  and  do  now,  $400. 

Q.  1367.  Did  you  pay  the  mouey  ?  A.  I  don't  know 
whether  the  ladies  paid  it  through  me  or  not ;  I  think 
not.  1154 

Q.  1368.  Did  you  hand  over  the  money  to  Mr. 
Knowlton  or  Mr.  Magee,  or  give  the  check  to  Mr. 
Knowlton  or  Magee?  A.  I  do  not  know  whether 
there  was  any  check  given. 

Q.  1369.  Well,  money  ;  were  you  present  and  did 
you  hand  over  the  money  or  check  to  Mr.  Knowlton 
or  Mr.  Magee  ?     A.  I  don't  remember. 

Q.  1370.  Did  you  not  pay  the  money  to  Mr.  Knowl- 
ton? A.  I  don't  think  I  saw  Mr.  Knowltou  in  the 
matter.  1155 

Q.  1371.  Did  you  or  did  you  not  pay  the  money  to 
Mr.  Knowlton  for  that  bond  ?  A.  T  say  I  don't  think 
I  had  any  conversation  with  him  on  the  subject ;  I 
think  I  did  not ;  I  don't  remember  of  any  such  fact. 

Q.  1372.  Did  you  have  conversation  with  Mr. 
Knowlton  on  tlie  suViject  of  that  bond?  A.  I  say  I 
have  no  remembrance  of  having  had  any  ;  1  had  with 
Magee  ;  Mr.  Magee  was  one  of  oiir  people. 

Q.  1373.  Do  you  not  know  that  the  sum  paid  for 
that  w.is  ?-20L)  ?     A.  My  belief  is,  and  I  have  no  qnes-  1156 
tion,  *hat  it  was  $100. 

(Mr.  Martin  objects  to  the  answer,  and  moves  that 
it  be  stricken  oiit.) 

Q.  1374.  Did  you  not  pay  Mr.  Knowlton  $200  for 
that  bond?  A.  Wdl  you  allow  me  to  look  at  my 
memorandum  ? 

Q.  1375.    Certainly.       (After    referring    to    memo- 
randum.)    A.  I  say  to  that  positively  no ;  and  I  further 
say  that  my  aceount   shows   that  on  June   6,  18()2,  I 
received  from  Knowlton  and  Magee  this  money,  being 
37 
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1157  tlie  amount  received  from  the  sale  of  their  $500  bond 
to  the  Ladies'  Aid  Society— $400. 

Q.  137(5.  Did  you  pay  the  $400,  or  any  sum  of 
money,  to  Mr.  Magee  ?     A.  No  ;  I  paid  them  none. 

■Q.  1377.  Did  the  Ladies'  Aid  Society  pay  it  through 
3^ou  ?  A.  I  have  answered  that  once  ;  I  said  dis- 
tinctly that  I  have  no  remembrance  whether  it  was 
paid  through  me  or  not ;  I  think  it  was  not. 

Q.  1378.  Do  you  know  wlio  did  pay  it?  A.  Mr. 
Magee  stated  to  me  that  he  had  sokl  his  bond,  or  that 

1158  bond,  to  the  Ladies'  Aid  Society  for  $400. 

Q.  1379.  State  all  that  you  know  about  it,  and  all 
that  passed  between  you  and  Magee  and  Knowlton, 
or  either  of  them,  upon  the  subject  ?  A.  I  have  cov- 
ered all  that  occurs  to  ine  now. 

Q.  1380.  Did  you  make  any  statement  to  them  of 
the  purpose  for  which  this  Ladies'  Aid  Society  had 
raised  the  money  ?     A.  To  wdiom,  Magee  ? 

Q.  1381.  Magee  or  Knowlton?  A.  I  have  no 
recollection  of  it. 

1159  Q-  1382.  Did  you  know  the  purpose  for  which  the 
Ladies'  Aid  Society  had  raised  the  money  to  take  up 
that  bond  ?  A.  My  impression  is  that  this  ladies' 
society  was  constituted  for  philanthropic  and  benev- 
olent purposes  ;  the  money  was  raised  to  use  as  they, 
in  their  judgment,  thought  best. 

Q.  l:'83.  Did  you  know  the  purpose  for  wdiich  the 
Ladies'  Aid  Society  had  raised  the  money  which  was 
paid  to  Magee  and  Knowlton  for  that  bond  ?  A.  I 
have  answered. 
IIGO  Q-  1384r-1385.  I  ask  for  an  answer  to  the  question? 
A.  It  was  bought  because  they  wanted  to  invest  their 
money. 

Q.  1386.  Did  you  know  the  purpose  for  which  the 
Ladies'  Aid  Society  had  raised  the  money  which  they 
used  in  the  purchase  of  those  bonds  ?  A.  I  make  the 
same  answer. 

Q.  1387.  Did  you  know  at  the  time  of  the  organiza- 
tion the  purposes  of  the  Ladies'  Aid  Society  ?  A.  I 
undoubtedly  did  at  the  time. 

Q.  1388.  Were  you  a  participant  in  it ;  did  you  con- 
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tribute  to  it?     A.  I  have  no  doubt  I  did,  for  I  con- 1161 
tributed  to  everything. 

Q.  1389.  You  think  j'ou  did,  then  ?  A.  I  undoubt- 
edly wa.s  called  on  ;  I  don't  think  they  ever  missed 
me. 

Q.  1390.  Was  the  purpose  of  that  to  aid  the  church 
in  liquid:itiui>  its  debts  ?     A.  I  never  heard  of  that. 

Q.  1391.  Was  the  purpose  of  it  to  raise  money  and 
invest   it '?      A.  Probably  not   the  original  purpose  ; 
but  when  they  had  an  opportunity  to  buy  a  good  five 
hundred  dollar  bond  for  liOO,  as    a   business   trans-  11(52 
action,  I  suppose  they  went  into  it. 

Q.  1392.  Was  that  the  purpose  of  their  organ- 
ization ? 

(Objected  to.) 

Q.  1393.  Do  you  not  know  that  the  fact  was  that 
they  raised  funds  for  the  purpose  of  aiding  the  church 
in  paying  off  its  liabilities  ?  A.  I  have  no  recollection 
of  any  such  purpose. 

Q.  1394.  Do  you  not  know  that  it  was  a  fact  that 
they  raised  this  which  they  did  raise  for  the  purpose  ngQ 
of  in  that  way  liquidating  the  church  debt?  A.  On 
the  contrary,  if  that  had  been  their  purpose  they 
would  have  passed  the  money  through  me,  as  treas- 
urer of  the  building  fund,  which  they  did  not  do. 

Q.  1395.  Don't  you  kuow  that  that  was  their  pur- 
jjose  ?     A.  Of  course  not,  no. 

Q.  1396.  Don't  you   know   that  representations   of 
that    character  were    made    to    Mr.    Magee    and    Mr. 
Knowltou  to    induce  them  to  sell  that  bond  ?     A.  I 
never  have  heard,  nor    do    I    suppose    anybody  ever  i .... 
made  any  such  representations. 

Q.  1397.  Did  you  not  make  such  statement  yourself 
to  Mr.  Knowlton  ?     A.  I  say  certainly  not. 

Q.  loQS.  Were  you  present  at  the  time  the  sale  of 
the  pews  was  made  under  Mr.  Murphy,  as  auctioneer, 
in  the  church,  one  evening,  in  November,  1862  ?  A. 
I  was. 

Q.  1399.  You  heard  the  terms  of  sale  read  ?  A.  I 
can't  say  whether  I  paid  any  attention  to  the  reading 
or  not  ? 
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1165  Q.  1400.  Were  tliey  read?     A.  I  don't  remember. 
Q.  1401.  How   inaiij'  persons  were  there  present? 

A.  I  didn't  count  them. 

Q.  1402.  Were  there  fifty  or  a  hundred?  A.  lean- 
not  st;ite  the  number  present. 

Q.  1403.  To  the  best  of  your  ability  and  recollec- 
tion, was  there  a  crowd  of  people  there?  A.  There 
was  quite  a  concourse  of  people  there  ;  beyond  that  I 
cannot  say. 

Q.  14t)4.   Don't  you  remember  that,  in  point  of  fact, 

1166  the  teims  of  sale  were  read  publicly?  A.  I  don't  re- 
member ;  I  am  not  sure  that  I  was  there  when  they 
were  opened. 

Q.  140.'5.  Did  yon  hear  tlie  striking  off  of  the  choice 
of  pews  to  the  jjersons  who  bid  for  them,  and  whose 
names  you  have  here  had  stated  to  you  from  the  list  ? 
A.  Generally  I  did. 

Q.  140B.  You  knew  those  persons  personally?  A. 
Most  of  them. 

Q.  1407.  Did  they,  or  any  of  them,   after  that,  oc- 

1167  cupy  the  pews  which  they  bid  off  in  that  way  for  any 
length  of  time  ? 

(Objected  to  for  the  reason  that  plaintiff  was  not 
allowed  to  go  into  testimony  on  that  subject ;  decision 
reserved,  and  answer  taken  subject  to  decision.) 

A.  I  think  some  of  them  did. 

Q.  1408.  Did  not  all  of  them  ?  A.  I  cannot  say  as 
to  all. 

Q.  1409.  To  the  best  of  your  recollection,  did  they 
not  all?     A.  I  have   told  you  that  I  do  not   recollect 

1168  whether  they  did  or  not. 

Q.  1410.  Do  you  remember  any  who  did  not  ?  A.  I 
might,  by  going  through  the  list,  spot  them  here  and 
there  ;  if  I  had  the  list  before  me,  I  might  go  over 
each  one,  and,  .perhaps,  designate. 

Q.  1411.  I  show  you  the  list,  Exhibit  83?  A.  I  am 
unable  to  state  whether  the  names  contained  in  this 
list  occupied  the  number  of  pews  which  are  set  oppo- 
site their  names. 

Q.  1412.  Can  you  point  out  any  of  them  who  did_ 
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not,  after  the  sale,  occupy  some   pew  ?     A.  Occupy  1169 
some  pew  in  the  church  ? 

Q.  14i;J.  Occupy  some  pew  iu  the  cliurch?  A. 
(After  further  examination  of  list.)  There  is  Mr.  Phelps 
has  five  pews ;  I  don't  know  whether  he  occupied  all 
of  them  or  liot. 

Q.  1414.  Did  he  occupy  one  ?  A.  I  don't  think  he 
occupied  them  all. 

Q.  1415.  Did  he  occupy  one  ?     A.  He  did  ;  one. 

Q.  I41(i.  Name  anybody  else  on   that  list  wlio  did 
not  occupy  some  pew  in  the  church?     A.  There  are  1170 
some  names  ou  the  list  which  I  don't  remember  at  all; 
I  should  tliink   that   a  majority,  certainly,  of  the  peo- 
ple named  in  that  list  occupied  the  pews. 

Q.  1417.  Will  you  please  answer  the  question?  A. 
I  will  not  say  that  ail  occupied  the  pews. 

By  the  Eeferee  : 

Q.  1418.  Can  you  name  any  who  did  not?  A. 
There  are  some  names  here  that  I  don't  know  ;  I  don't 
know  whether  they  occupied  them  or  not. 

Q.  1419.  Can  you  name  anybody  who  did  not ;  that  1 171 
is  the  question. 

By  Mr.  Martin  : 

Q.  14110.  for  some  length  of  time,  long  or  shorty 
after  the  sale?  A.  I  will  not  say  that  any  of  the 
names  in  this  list  did  not  occupy,  for  some  time,  their 
pews,  nor  will  I  say  that  they  all  did. 

Q.  1421.  Did  you  look  into  your  check  book  for  the 
entries  iu  regard  to  payments  from  Abbe  and  Durkee  ? 

A.  I  did.  ,  ,„o 

Q.  1422.  Did  you  find  them  ?  A.  I  was  not  able  to 
find  all  my  check  books  ;  1  found  entries  respecting 
Abbe  and  Durkee. 

Q.  1423.  In  respect  to  the  sum  of  money  stated  in 
that  list  which  you  have  in  your  hand,  of  .|4,823  ?  A. 
They  refer  to  tliis ;  they  apply  to  this. 

Q.  1424.  Do  they  refer  to  the  receipt  of  those  spe- 
cific sums  of  money  which  are  stated  in  that  list  of 
$1,823?  A.  I  don't  know  what  you  mean  by  "refer- 
ring." 
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1173  Q-  1425.  Have  you  found  any  entry  in  your  check 
book  referring  to  the  receipt  by  you  from  G.  W.  Abbe 
of  S4()0  stated  in  this  list  of  sums  amounting  to 
$4,823?  A.  I  have  entries  which  make  up  |4,823  ; 
that  $400  is  in  one  set  of  figures  and  tlie  other  $400 
is  in  another  set  of  figures  :  you  will  have  to  make 
that  question  more  specific  before  I  can  answer  it. 

Q.  1426.  Mr.  Martin  asks  that  the  portions  of  the 
Exhibit  121,  for  identification,  which  are  printed  to- 
gether, be  ojDened,  so  that  he  can  read   anything  that 

1174  is  material  in  evidence. 

(Objected  to.) 

Q.  1428  to  1431  see  ante  pp.  280-281. 

Q.  1433.  Mr.  Martin  offers  to  read  the  whole  or 
such  parts  of  Exliibit  121  as  relate  to  the  liabilities 
of  the  plaintift's  church. 

(Objected  to.) 

Q.  14'j4.  Mr.  Martin  offers  to  read  four  pages  of  the 
portions  referred  to,  pointed  out  to  him  by  the 
Eeferee. 

1175  Pages  marked  respectively  A,  B,  C  and  D  of  de- 
fendant's papers,  allowed,  marked  for  identification  as 
Plaintiff's  Exhibit  121. 

Jeremiah  Milbanh,  recalled. 

Cross-examination  continued  by  Mr.  Martin  : 

Q.  1435.  Will  you  please  read  from  your  check 
book  the  entry  or  entries  showing  the  receipt  by  you 
from  G.  W.  Alibe  of  the   $400   mentioned  in    Exhibit 

1176  130?  A.  My  checkbook  on  the  Mechanics' Bank, 
March  0,  1861,  in  the  deposit  margin,  reads  as  follows  : 
"  George  W.  Abbe,  loan  to  Madison  Avenue  Church, 
$160;"  August  19,  18G1,  same  margin  of  the  same 
check  book,  "  G.  W.  Abbe,  $50;"  it  says  to  "  help  to 
pay  interest  to  J.  Vauderpoel,"  who  held  one  of  the 
mortgages  ;  and  on  November  2,  1861 — the  entry  in 
ink  is  November  2,  1861  — it  says,  "  probably  Abbe  ;" 
also  $50,  right  under,  "  probably  Chapman,  and  should 
be  credited  to  church  ;"  those  memoranda  were  made 
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at  about  tlie  time   of   the   dates    meutioneil;  May  13,  1177 
18G2,  iu  the  deposit  margin,  in  the  Mechanics'  Bank, 
the  same  as  the  others — "  Abbe,  to  help  to  pay  $3,000, 
church  note  due  to-daj',  $200  ;"  the  chock  book  prior 
to  the  cue  I  liold  in  iny  hand  I  cannot  find. 

Q.  1436.  AVill  you  read  the  entry  iu  your  check 
book  which  shows  the  receipt  by  you  of  the  loan  from 
Mr.  Durkee,  stated  at  $123.25  in  Exhibit  130?  A. 
"  December  29,  1860,  J.  J.  Durkee,  loan  to  Madison 
Avenue  Church,  $2U0." 

Q.  1437.  Have  you  any  entry  in  j'our  check  book  of  1178 
a  receipt  from  Mr.  Abbe,  on  the  13th  of  March,  1861  ? 
A.  I  ought  to  say  that  I  have  not  looked  for  that,  be- 
cause I  didn't  know  anything  about  it ;  my  attention 
has  not  been  called  to  December  5,  1861,  and  I  have 
not  looked  iu  regard  to  the  12th  of  March,  1861 ;  I 
have  no  such  memorandum  as  that. 

Q.  1438.  I  asked  you  if  you  had  any  entry  in  your 
check  book  in  regard  to  it  ?  A.  I  see  no  entry  on 
March  12th  to  Mr.  Abbe. 

Q.  1439.  Have  you  any  entry  of  any  receipt  of  money  1179 
from  Mr.  Abbe  on  the  12th  of  March,  1862 'i*     A.  My 
attention  has  not  been  called  to  that  date,  and  I  have 
not  looked. 

Q.  1440.  Will  you  please  to  look  at  your  check 
books  now  before  you  and  answer  the  questions  in  re- 
gard to  receipts  from  Mr.  Abbe  on  the  oth  of  Docem- 
ber,  ISill,  the  12th  of  March,  1861,  and  the  12th  of 
March,  1862?  A.  I  have  answered  as  to  the  I'ith  of 
March,  1861  ;  as  to  the  other  dates  I  see  nothing. 

Q.  1441.  Have  you  any  other  jjlace  of  original  entry  HgO 
than  your  check  book,  of  these  items  which  you  say 
you   have  received   from  Mr.  Abbe  and  Mr.  Durkee? 
A.  I  should  think  not ;  I  should  say  my   checkbook 
■was  the  original  entry. 

Q.  1442.  Have  you  any  other  place  of  original  entry 
of  the  amounts  about  which  I  have  questioned  you, 
and  which  you  do  not  find  in  your  check  book  ?  A. 
The  original  entries,  as  a  rule  with  me,  are  in  my 
check  book  ;  when  I  get  a  check  I  enter  it  when  I 
deposit  it ;  if  it  come  in  bills  and  I  didn't  deposit  it, 
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1181  then  there  may  be  an  original  entry  upon  some  mem- 
orandum .showiug  that  tr.iusactian,  because  it  didn't 
go  into  my  check  book  ;  if  I  didn't  deposit  the  bills, 
there  may  have  been  some  original  entry  that  did  not 
go  into  my  check  book. 

Q.  1443.  Htive  you  looked  for  any  such  original 
entry  iu  regard  to  these  transuctioiis  with  Mr.  Abbe 
and  Mr.  Diukee  about  which  you  have  been  ques- 
tioned ?  A.  Wheu  I  was  asked  to  look  lor  accounts, 
I  huuted  over  my    papers   generally  and  I  found  no- 

1182  thing  more  than  1  present  here. 

Q.  1444.  (QLiestion  repeated.)  A.  I  hunted  in  my 
check  book  because  there  I  expected  to  find  it. 

Q.  1145.  Have  you  looked  iu  any  other  place  ?  A. 
Not  unless  in  connection  with  looking  after  papers 
generally. 

Q.  .  Have  you  found  anything  in   relation  to 

those  transactions?     A.  I  have  stated  that  already. 

By  the  Referee  : 

Q.  144ti.  Well,  what  was  it?     A.  I  stated  distinctly 

1183  that  I  found  nothing  more  than  I  presented  here. 

By  Mr.  Martin  : 

Q.  1447.  Did  you  keep  any  account  of  those  trans- 
actions in  your  book  as  treasurer  of  the  building  fund, 
separate  from  those  which  you  have  stated  were  the 
originals  of  Exhibit  121  ?  A.  The  only  recollection  I 
have  in  regard  to  the  matter  is  this  :  I  have  stated 
that,  to  the  best  of  my  recollection,  and  it  is  now  my 
belief,  that  I  kept  loose  slieets  of  paper  upon  which 
I  would  make  the  momorandums,  Irom  time  to  time, 
of  the  transactions  of  the  cluircii ;  I  would  put  them 
together,  from  time  to  time,  and  they  would  go  to  the 
church  and  they  would  be  audited  and  filed  away,  and 
I  woidd  pay  no  more  regard  to  them  after  that ;  that 
in  this  Exhibit  VII  was  made  up  by  a  compilation  of 
these  accounts,  which  had  gone  into  the  church,  the 
result  of  which  and  the  transactions  of  which  were 
fully  represented  iu  that  Exhibit  121. 

By  the  Eeferee  : 

Q.  1448.  Did  you  keep  any  other   book  or  regular 
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meraorauclums  of  the  accounts  besides  those  ?     A.  It  1185 
was  regular ;  but  T  bad  no  book  of  entries. 

Q.  1449.  And  no  memorandum  of  the  accounts  ex- 
cept in  the  way  you  have  stated  ?     A.  Precisely. 

By  Mr.  Martin  : 

Q.  1450.  Did  you  carry  things  at  the  time  pretty 
well  in  your  memory  ?     A.  Exactly. 

Q.  1451.  Did  you  generally  have  an  intimate  knowl- 
edge of  all  matters  in  regard  to  the  church  in  1862? 
A.  Yes. 

Q.  1452.    And  along  through  1863  V      A.  Of  what  1186 
church  now  do  you  refer    to — the   plaintiff's  church? 

A.  Yes. 

Q.  1453.  Did  you  know  auj'thiug  about  the  payment 
of  the  debts  and  liabilities  of  the  plaintiff's  chirrch  by 
the  defendant's  church  in  1862  and  1863  ?  A.  Noth- 
ing more  than  from  hearsay. 

Q.  1454.  Did  you  know,  in  point  of  fact,  that  Mr. 
Stout,  the  defendant's  treasurer,  was  making  pay- 
ments of  those  debts  and  liabilities  ?  A.  I  never 
saw  him  make  au}',  nor  ever  saw  any  one  with  any  1187 
receipt  for  payment  from  him,  that  I  remember  of ;  I 
don't  think  I  ever  did. 

Q.  1455.  Did  you  know,  from  any  source  of  knowl- 
edge, that  in  1862  and  1863  Mr.  Stout  was  making 
payments  of  those  debts  and  liabilities? 

(Objected  to;  objection  overruled;  plaintiff  ex- 
cepts.) 

A.  I  cannot  call  to  mind  any  transaction  in  which 
Mr.  Stout  paid  any  of  the  liabilities  or  obligations  of 
the  plaintifl"s  church.  118P 

Q.  1j56.  You  don't  know,  of  your  own  knowledge, 
whether  he  did  not  {jay  any  of  tiie  debts  or  liabilities  ; 
is  that  what  you  mean?  A.  I  say  I  cannot  call  to 
mind  an}-  transaction  in  which  Mr.  Stout  paid  any  lia- 
bilit}"  of  the  plaintiff's  church. 

Q.  14J7.  (Question  repeated.)  A.  I  should  have  to 
reflect  before  I  could  answer. 

Q.  1458.    Did  you  take  any  part  with  regard  to  the 
payment  of  any  of  those  debts  by  Mr.  Stout?       A.    I 
have  no  recollection  at  this  time  of  so  doing. 
38 
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1189  Q.  1459.    Did  you  certify  any  of  those  debts  or  lia- 
bilities to  Mr.  Stout  ?     A.   I  possibly  may  have. 

Q.  14G0.  You  knew  that  Mr.  Stout  was  then  the 
defendant's  treasurer,  did  you  ?     A.   From  hearsay. 

Q.  1461.  And  from  no  other  source  than  hearsay  ? 
A.  I  never  read  the  records  appointing  him  ;  I  as- 
sumed that  he  was  ;  I  could  not  swear  that  he  was 
their  treasurer ;  he  claimed  to  be. 

Q.  1462.  Did  you  not  know  that  Mr.  Sout  had  paid 
the  Johnson  judp;meut  at  the  time  he  paid  it?     A.   I 

1190  do  not  think  I  did. 

Q.  1463.  Did  you  not  know  that  he  paid  the 
Stewart  judgment  at  the  time  he  paid  it  ?  A.  I  do 
not  think  I  knew  it  at  the  time. 

Q.  1464.  Did  you  not  know,  at  the  time  lie  paid  it, 
that  he  paid  the  claim  of  W.  &  J  Sloane  ?  A.  I  don't 
think  I  knew  it,  except  from  common  report. 

Q.  1465.  Do  you  remember  now  whether  you  took 
any  part  in  regard  to  the  payment  of  any  of  the  debts 
and  having  them  paid?     A.   I  shall  have  to  ask  you 

1191  to   explain   what   you    mean    by    that ;  took    part   in 
what  way  ? 

Q.  1166.    In  having  them  paid? 

The  Eeferee  : 

Q.  1467.  If  you  did  anything  at  all,  so  that  you  had 
cognizance  of  its  being  paid,  if  you  said  anything 
about  it? 

Witness  : 

A.    What  do  you  mean  by  saying  "took  any  part ;" 

1192  I  don't  understand  your  question. 

Q.  1468.  Were  you  present  at  the  trial  of  Mr. 
Stewart's  judgment  against  the  church,  in  which  he 
afterwards  recovered  judgment  ? 

(Objected  to  as  immaterial ;  admitted  as  prelimi- 
nary ;  plaintiff  excepts.) 

A.    I  am  not  sure. 

Q.  1469.  Did  you  know  what  the  defen.se  in  that 
case  was?     A.  Yes. 

Q.  1470.  Did  you  think  it  a  good  defense  ?  A.  For 
a  portion  of  the  account  I  certainly  did. 
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Q.  1471.    Did  you  take   the   appeal  ir    good  faith  1193 
with  an  expectation  that  you  would  succeed  on  the  ap- 
peal ?   A.  We  followed  the  advice  of  our  counsel  iu  i-e- 
gard  to  that  appeal. 

Q.  1472.  Were  you  advised  that  would  succeed  on 
the  appeal?  A.  I  am  unable  to  say  what  advice  was 
given  ;  but  we  followed  the  advice  of  our  counsel. 

Q.  1483.    Did  you  see   Mr.  Stout  peronally  at  any 
time  in  regard  to  any  of  the  payments  that  he   made 
of  your  debts  and  liabilities,  and  converse  with  him  on 
the  subject  of  making  such  payment,  and  request  him  1194 
to  make  payment?     A.  What  time  do  you  refer  to? 

Q.  1484.  In  186-2  and  1863  ?  A.  I  do  not  remem- 
ber of  ever  having  requested  him  to  make  any  pay- 
ment. 

Q.  1485.  Did  you  ever  certify  bills  to  him,  or  write 
letters  to  him  on  the  subject?  A.  It  is  quite  possible 
that  if  a  creditor  of  onr  church  called  upon  me  to  cer- 
tify as  to  the  correctness  of  the  account  that  he  had 
with  the  church,  I  would  do  so. 

Q.  1436.   Is  that  the  whole  of  your  unswer  ?      A.  1195 
But  that  I  made  any  request  of  the  treasurer  of  the 
defendant  to  pay  anything,  I  think  I  never  did. 

Q.  1487.  Did  you  ever  make  any  objection  to  the 
defendant,  or  Mr.  Stout,  its  treasurer,  or  any  of  its 
officers,  as  to  the  payment  of  any  of  these  claims,  debts 
and  liabihties,  that  Mr.  Stout  afterwards  did  pay? 

(Objected  to  as  immaterial;  objection  overruled; 
plaiutifl'  excepts.) 

A.  So  far  as  announcing  early  after  October,  1862, 
that  the  defendant  was   under  no   obligation  to  pay  ngt 
debts  of  our  church  ;   I  did,  so  far  as  that. 

By  the  Referee  : 

Q.  1488.  And  not  otherwise  ?  A.  I  don't  think  I 
did. 

By  Mr.  Martin : 

Q.  1489.  Did  any  one  on  behalf  of  your  corporation 
make  such  objection  ? 

(Same  objection,  ruling   and  exception.) 

A.  The  leading  members  of  our  church  were  deny- 
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1197  ing  that  the  defendant,  was  obligated  to  pay  tlie  debts 
of  ouv  church,  very  early. 

Q.  14:!)0.  Now,  will  you  jdease  answer  the  question  : 
did  they  make  any  such  objection  ? 

(Same  objection,  ruling  and  exception.) 

A.   They  objected  very  forcibly  to  this  construction. 

(Objected  to.) 

Q.  1491.  (Question  repeated.)  A.  So  far  as  to  pro- 
test against  the  pretention  set  up  by  the  defendant's 
church  that  they  were  to  pay  our   debts  ;  in  that  way 

1198  ■"'6  protested  against  that  view  taken  by  them  ;  and  it 
Avas  among  the  earliest  things  in  regard  to  which  there 
was  an  issue. 

By  the  Referee  : 

Q.  1492.  Did  you  protest  in  any  other  way  ?  A.  I 
don't  think  we  gave  them  notice  not  to  pay  any  debts. 

B}'  Mr.  Martin  (handing  paper  to  witness)  : 

Q.  1193.  Is  that  your  handwriting,  the  whole  of  it, 
110O  signature  and  all?     A.   Yes. 

Q.  1494.  Paper  offered  in  evidence  and  marked  de- 
fendant's Exhibit  84. 

Redirect  : 

Q.  1495.  State  whether  you  had  any  knowledge  of 
the  i^iajnnent  of  interest  by  the  defendant,  at  or  about 
the  time  it  was  made,  or  the  claim  of  Robert  Colby, 
oiiered  in  evidence  ?     A.  I  had  not. 

Q.  1496.  Or  of  the  claim  of  Andrews,  Colby  & 
1200  Thompson  ?     A.  No. 

Q.  1497.  Or  the  Stewart  and  Johnson  judgments,  or 
costs  in  either  of  them  ?     A.  No,  I  remember  nothing. 

Q.  1498.  Or  of  that  of  William  R.  Martin  or  Wil- 
liam C.  Martin  ?     A.  No,  I  remember  nothing. 

Q.  1499.  Or  of  that  of  Phelps  &  Kingman?  A.  I 
make  the  same  answer. 

Q.  1500.  Or  that  of  Bogart,  Bowne  &  Auten?  A. 
The  same  answer. 

Q.  1501.  Do  you  recall  anything  in  connection  with 
the  letter,  Exhibit  84  of  to-day,  shown  you  ?    A.  Our 
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societ}'  had  contributed  towards   the  payment  of  its  1201 
floating  debts  a  considerable  sum  of  money. 

(Objected  to  by  defendant.) 

Q.  150"i.  State  wliat  you  referred  to  in  your  answer 
to  the  defendant's  question  as  a  reason  for  not  liaving 
called  upon  the  defendyut  to  pay  the  amount  owing 
to  you  as  treasurer  of  the  building  fund  that  you  "  did 
not  regard  them  as  owing  it '?  "  A.  Because  the  plan 
of  union  did  not 

(Objected  to  ;  objection  overruled.) 

Becau.se  the  plan  of  union  imposed  uo  obligation  1202 
upon  the  defendant's  chuich  to  pay  that  claim  to  me, 
nor  to  pay  any  claim  on  the  plaintiff ;  subsequently, 
it  was  ascertained  that  the  property  of  our  church  had 
not  been  transferred  to  them  ;  and  I  did  not  consider 
it  proper,  then,  to  ask  them  for  the  payment  of  any  of 
the  plaintiflf's  debts. 

Q.  1503.  Was  your  information  that  this  property 
had  not  been  in  fact  transferred,  received  within  a 
short  time  after  October,  1862  ?  A.  It  was  within  a 
very  few  months.  1203 

Q.  1504.  Mr.  Brown  reads  in  evidence  from  Exhibit 
121  the  entries  under  May  13,  1862,  and  under  June 
6,  1862,  on  the  written  page  preceding  Exhibit  121  C, 
as  follows  : 

"  1862,  May  13,  cash  received  from  G.  \V.  Abbe,  to 
aid  in  paying  $2,000  note,  $200.  June  6,  cash  re- 
ceived from  Knowlton  and  Magee,  being  the  amount 
received  from  sale  of  their  $500  bond  to  Ladies'  Aid 
Society,  $400 — on  the  credit  side  of  the  Madison  Ave- 
nue Baptist  Church  account  in  connection  with  Mr.  1204 
Milbank,  treasurer,  &c. 

Q.  1505.  Also  on  the  next  preceding  page,  the  debit 
side,  as  follows  : 

"  September  18,  18G2,  balance  due  J.  Milbank, 
treasurer,  $5b8.38.  New  York,  September  18,  1862." 

Q.  1506.  Did  you  keep  your  account,  as  treasurer  of 
the  building  fund,  with  the  church  in  the  same  name 
that  you  were  accustomed  to  keep  3  our  own  private 
affairs,  that  is  to  say,  without  any  regular  books  of  ac-      * 
count,  such  .as  ledger,  journal,  Ac. '?     A.  Well,  I  have 


Witness  Milbank  302 

1205  not  kept  regular  books  for  many  years  ;  for  instance, 
I  have  an  investment  book  ;  I  keep  that  in  my  private 
matters  ;  I  would  not  keep  that  for  a  building  fund. 
(Defendant  objected.)  I  have  not  kept  any  regular 
sets  of  books  for  many  years  ;  I  have  no  ledger  ;  I 
I  have  no  journal. 

By  the  Eeferee : 

Q.  1507.  la  your  business  afifairs,  or  domestic  af- 
fairs, or  in  the  church  affairs  ?     A.  No,  sir. 

1206  By  Mr.  Brown  : 

Q.  1508.  Was  your  check  book  your  general  book  of 
entry  in  your  daily  transactions  in  your  private  mat- 
ters ?     A.  Yes. 

Q.  1509.  The  same  as  you  kept  it  witii  the  building 
fimd?     A.  Yes,  sir, 

Q.  1511.  In  connection  with  your  answer  to  the 
question  by  defendant's  counsel  whether  any  pur- 
chasers of  choices  of  pews,  under  Murphy's  sale,  oc- 
cuijied  pews,  and   your  statement  that  you   thought 

1207  most  of  them  did  occupy  the  pews,  state  what  period 
you  intended  to  cover  by  that  answer  ?  A.  The  period 
would  be  limited  to  a  few  months  after  the  sale  ;  after 
that  time  I  was  not  a  regular  attendant  at  the  church 
and  could  not  know. 

Mecross  : 

Q.  1512.  Did  you  know  in  regard  to  the  gentlemen 
whose  names  were  mentioned  to  you  in  the  first  ques- 
tion put  on   the  redirect  examination  by  Mr.  Brown, 

1208  that  your  church  had  had  certain  transactions  with 
them,  Robert  Colby,  Andrews,  Colby  &  Thompson, 
and  the  other  persons  named  by  Mr.  Brown  ?  A.  The 
church  had  transactions  with  Robert  Colliy,  also  with 
Andrews,  Colby  &  Thompson  ;  I  don't  remember  any 
transactions  with  Phelps  &  Kingman,  or  Bogart, 
Bowne  &  Auten. 

Q.  15 1 3.  Did  you  know  Mr.  Middleton?  A.  I  knew 
Mr.  Middluton. 

Q.  1514.  Do  you  know  where  he  was  employed? 
A.  I  liave  forgotten ;  I  think  he  was  with  them. 
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Q.  1515.  Yon  don't  think  j'our  church  ever  bought  1209 
anything  of  them  ?     A.  1  have  not  said  that. 

Q.  1516.  Do  you  think  they  did?  A.  I  don't  re- 
member anj'  transaction  with  them  ;  it  is  possible  we 
may  have  had,  but  I  don't  remember  tliem. 

Q.  1517.  Don't  you  remember  buying  anytliing  of 
Phelps  &  Kingman  ?  A.  No  ;  I  was  surprised  when  I 
saw  the  entry. 

Redirect : 

Q.  1518.  Can    you    state,  of   your    own   knowledge,  1210 
whether  the  moneys   referred  to   in  Exhibit  1"21,  May 
13,  18fi2,  "  received  from  Abbe  to  aid  in  paying  .12,000 
note,"  was  a  loan  or  a  subscription  ? 

(Objected  to;  escladod,  because  it  leaves  the  witness 
to  determine,  without  his  showing  what  the  facts  are  ; 
he  must  state  what  the  facts  are.) 

Q.  1519.  What  note  is  that  referred  to  in  this  entry  ? 
A.   What  date  is  that  ? 

Q.  1 520.  May  13,  IBGi. 

(Objected  to  as  new  matter  ;  objection  overruled.)      1211 

A.  I  borrowed,  as  treasurer  of  the  building  fund, 
$200  from  Mr.  Abbe  and  $^00  from  Mr.  Chapman,  and 
gave  them  credit  in  my  account  with  the  church. 

Q.  1521.  And  did  you  take  up  the  church's  note  on 
that  day,  as  treasurer?     A.  Yes,  sir. 

Q.  1522.  And  is  the  entry  upon  the  opposite  side  of 
the  account  the  entry  for  that  payment  ?  A.  Certainly 
it  is. 

Entry  reads  as  follows  : 

"  May  13,  1862.  Paid  church  accommodation  note,  1212 
$2,000." 

Recross  : 

Q.  1523.  How  was  that  $2,000  paid  ;  by  a  check? 
A.  I  have  not  looked  ;  but  I  presiime  so. 

Q.  1524.  Will  you  look  and  see  what  entry  there  is 
in  regard  to  payments  of  that  $2,000  note  in  regard 
to  your  check;  look  now  before  you?  A.  Yes  ;  $2,000 
May  13th,  J.  M.  paid  Madison  Ayeuue  Church  note, 
$2,000. 
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1213      Q.  1525.  Was   tliat   paid   by   your   own  individual 
check  ?     A.  Of  course. 

Q.  1526.  From  your  own  money?  A.  I  saj  sub- 
stantially it  was  all  church  money. 

Cross  : 

Q.  1527.  Were  the  moneys  out  of  which  that  was 
paid  moneys  standing  to  your  individual  credit  in  the 
bank  on  which  you  drew,  or  to  your  credit  in  another 
capacity?  A.  It  was  my  own  personal  check  on  my 
bank. 

Q.  1528.  Is  there  any  statement  in  the  last  two 
pages  that  are  pinned  up  in  Exhibit  r.il  oF  what  was 
due  by  the  church  for  loans  ?     A.  No ;  nothing. 

Redirect : 

Q.  1529.  State  in  what  name  or  account  tlie  moneys 
of  the  church  were   kept  in  bank  at  the  time  you  paid 
the  church  note  of  $2,000  just  referred  to  ?     A.  They 
1215  were  kept  in  the  Mechanics'  Bank  in  my  name. 

Eecross : 

Q.  1530.  Did  you  have  in  your  bank  at  that  time 
moneys  that  belonged  to  the  church?  A.  Why,  cer- 
tainly ;  or  I  could  not  have  paid  that  $2,000. 

Q.  1531.  How  muci)  money  did  yon  have  at  that 
time  ?     A.  Tliat  would  be  a  matter  of  computation. 

Q.  1532.  What  was  the  date?     A.  May   12,  1862; 
the   church  undoubtedly  owed  me   something,  but  I 
12i6  didn't  advance  the  whole  §2,000. 

'  Q.  1533.  Will  you  look  at  this  account  I  now  show 
you,  and  tell  me  what  moneys  of  the  church  you  had 
at  that  time,  how  the  balance  stood,  what  moneys  you 
had  to  their  credit?  A.  I  should  have  to  enter  into  a 
computation  that  would  require  some  time  to  answer 
that  question. 

Q.  1  34.  Mr.  Martin  reads  from  the  account  in 
Exhibit  121,  under  date  1862,  January  to  September, 
down  to  and  including  the  receipt  from  Abbe  and 
Chapman  of  $200  each  ('U  the  13th  of  May,  footing  ujd 
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$3,648.82,  and  the  payments  on  the  opposite  side  of  ^217 
the  account  down  to  and  inchidiug  the  payment  of  the 
church  note   of  $2,000  footino;  up  $4,35472,  leaving  a 
balance  due  Mr.  Milbank,  as  treasurer  of  the  building 
fund,  of  $705^0. 

Q.  1535.  Witness,  on  examining  the  paper  shown 
him.  states  that  the  claim  of  Volk  &  Niblo  against  the 
church  was  settled  by  the  issue  of  ten  bonds  of  $500 
each  to  William  J.  Peck,  their  assignee,  in  addition  to 
some  other  paj-meuts  which  witness  thinks  plaintiff's 
church  paid  them.  I2ig 

Q.  153fi.  Do  you  remember  whether  you  gave  a  note 
to  Henry  Erben,  and  was  that  the  note  that  afterwards 
Johnson  sued  on  ?  A.  So  far  as  my  memory  goes, 
there  was  a  note  executed  by  Mr.  Chapman,  the 
president  of  the  plaintiff,  to  Henry  Erben  for  a  shorter 
time  than  his  contract  with  the  church  called  for,  upon 
the  pledge  of  Erben  that  we  would  renew  it  until  the 
time  that  it  would  originally  mature  ;  but  at  the  ma- 
turity of  tliat  first  note,  it  turned  up  in  the  hands  of 
Johnson,  and  the  church  claimed  from  Johnson,  sup-  iqiq 
posing  him  to  be  the  mere  agent  of  Erben,  that  he 
should  extend  the  time  to  the  time  of  the  original 
contract,  that  being  the  note  on  which  Johnson  com- 
menced suit. 

Q.  1537.  Defendant's  counsel  admits  that  pew  No. 
41,  referred  to  in  defendant's  treasurer's  book  in  the 
item  of  Charles  L.  Young,  January  21,  1863,  was  a 
pew  in  plaintiff's  church  building. 

Q.  1538.  Under  the  4th  subdivision  of  paragraph  3 
in  plaintiff's  bill  of  particulars,  the  following  f'.uther  ..  .,an 
specifications  are  made  by  plaintiff : 

Interest  on  debt  to  David  Jones  on  11,200 

"  J.  F.  Cunningham  on  $480. 

J.  Milbank  on  $1)0. 
each  from  October  21,  1862,  to  November  13,  1866. 

Q.  1539.  Plaintiff's  counsel  offers  to  prove  from  de- 
fendant's books  that  the  defendant  made  no  payments 
of  the  thieo  last  debts  specified,  principal  and  inter- 
est. 

Q.  1510.  The  defendant  does  not  admit  that  those 

39 
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1221  were  debts,  aud  states  that  the  books  show  no  entry 
of  auj'  payments  in  regard  to  those  sums,  either  prin- 
cipal or  interest. 

Grace  E.  Vuicleiiip,  a  witness  called  on  behalf  of 
the  defendant,  being  duly  sworn,  testifies  as  follows  : 
Direct-examination  by  Mr.  Martin  : 

Q.  1541.  Were  you  connected  with  the  Ladies'  Aid 

Society  of  the  Madison  Avenue  Church   iu  1861  ?     A. 

I  was. 
1''22 
"  Q.  1512.  Were  you  a  member  of  it?     A.  I  was. 

Q.  1543.  Did  you  attend  the  meetings'?  A.  Some 
of  theln. 

Q.  1544.  Did  you  contribute  towards  it?     A.  I  did. 

Q.  1545.  Were  you  acquainted  with  the  other 
ladies  who  did  attend  and  contribute  ?  A.  Several  of 
them  I  was  acquainted  with. 

Q.  1546.  Did  that  society  raise  money  by  contribu- 
tions,   or   in    any    other    way?      A.    They    did   raise 
money. 
1"^''3      Q.  1547.  Will  you  state  what  was  the  purpose  of  the 
society,  and  for  what  the  money  was  raised  ? 

(Objected  to  as  immaterial,  and  not  the  proj^er  way 

to  state  the  object  of  the  society  ;  it  should  be  shown 

by  the  constitution  and  by-laws,  or  whatever  pertains 

.    to  the    organization ;  objection    sustained    as    to   the 

first  part  of  the  question.) 

Q.  1548.  For  what  piirjDOse  was  the  money  raised 
by  that  society  in  the  years  1861  add  1862? 

(Objected  to.) 
1224      Q.  1549.  AYere   there   any  records  of  that  society  ? 
A.  Not   to   my  knowledge  ;  I   know  that   the  society 
was  formed. 

Q.  1550.  C rosfi- exa.minalion  by  Mr.  Brown  iu  relation 
to  the  question  of  records. 

Q.  1551.  Did  you  have  any  president  or  secretary, 
or  any  ofEcprs  ?     A.  I  think  there  was. 

Q.  1552.  What  officers  do  you  think  there  were  ? 
A.  I  remember  about  there  being  a  president  from 
the  fact  that  I  was  not  at  the  first  meeting,  but  one  of 
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the  ladies  who  was  there  tokl  me  that  my  name  had  1.^25 
been  proposed  as  president  for  the  society,  and  I 
then  said  that  I  could  not  act  as  such,  but  that  I  would 
attend  the  next  meeting,  which  I  did,  and  when  my 
name  was  proposed  I  declined ;  and  I  could  not  say 
anything  more  about  any  of  the  officers ;  I  have  au 
impression  that  Mr.  Haskell  was  president. 

Q.  1553.  Was  there  not  a  president  chosen  at  that 
meeting,  when  you  declined  '?  A.  I  cannot  remember 
about  that;  my  impression  is  that  Mr.  Haskell  was 
chosen ;  I  cannot  say,  certainlj-.  1226 

Q.  1554.  Do  you  know  who  acted  as  secretary?  A. 
I  know  Mrs.  Abbe  was  present,  but  i  could  not  say 
certainly  as  to  who  was  secretary  ;  my  only  feeling  is, 
as  I  said  before — that  is,  my  impression  is  that  Mrs. 
Haskell  was  presideiit;  but  even  that  I  am  not  certain 
ol. 

Q.  1555.  Are  you  prepared  to  state  that  there  was 
not  any  secretar}' ?  A.  I  cannot  say  anything  about 
it,  for  I  cannot  remember  about  it. 

Q.  155G.  Did  you  not  ever  hear  of  any  statement  of  1227 
the  object,  any  writing,   any  written   statement  of  the 
objects  of  the  society  ?   A.  Not  written  ;  it  was  spoken 
of. 

Q.  1557.  Did  you  not  sign  any  paper  at  all  in  rela- 
tion to  this  society?     A.  No. 

Q.  1558.  How  many  meetings  did  you  attend?  A. 
Well,  I  cannot  name  just  the  number  ;  several  meet- 
ings. 

Q.  1559.  Do  you  remember  anybody  presiding  at 
those  meetings  ?     A.  As  far  as  I  remember  T  think   it  1228 
was  Mrs.   Haskel!  ;   I   cannnot    say  certainly,  though, 
about  that,  because  I  didn't  attend  the  meetings  regu- 
larly. 

Q.  loOO.  How  many  do  you  think  you  attended?  A. 
Well,  I  could  not  say. 

Q.  1561.  How  many  would  you  say ;  three,  five,  or 
ten? 

(Objected  to  as  immaterial ;  admitted  on  the  ques- 
tion of  whether  there  was  or  was  not  a  writing.) 

A.  I  may  not  have  attended  more  than  three  ;  I  re- 
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1229  member  tliree,  aud  I   think   more   than   that;  but_I 
could  uot  say  certainly  about  that. 

Direct-examination  resumed  : 

Q.  1562.  For  what  purpose  was  that  money  raised 
by  that  society  in  those  years  ? 

(Objected  to  as  indefinite.) 

Q.  1563.  Do  you  now  remember  what  was  said  and 
done  at  the  meetings  of  tiie  society  as  to  what  was  the 
purpose  for  which  they  raised  money  in  1861  aud 
1230jg|3.jy     A.  Yes. 

Q.  l.>64.  What  was  the  purpose?  A.  The  purpose, 
as  I  understood  it,  was  to  lessen  the  debt  of  the 
church,  to  take  up  that  ;  that  was  the  understanding 
of  the  form:ition  of  the  society. 

Q.  1565.  Was  it  to  reduce,  to  pay  off  tiie  debts  of 
the  church  ?  A.  That  was  what  I  understood,  and 
what  I  contributed  for. 

Q.  1566.  Aud   that  was  the  general  understanding, 

as  tar  as  you  know  ?     A.  Yes. 
1231 

Cross-cxainiiudioii  bj'  Mr.  Brown  : 

Q.  15  7.  Do  you  remember  how  many  times  you 
couti'ibuted?     A.  No,  sir;  I  could  uot  say. 

Q.  1568.  Do  you  remember  what  amounts  were  con- 
tributed ?     A.  No,  sir ;  I  do  not. 

Q.  15(il).  You  stated  that  you  contributed  moneys? 
A.  Yes,  sir. 

Q.  1570.  Cauuot  you  tell  anything  more  about  it  ? 
1232  ^-  ^  cannot. 

Q.  1571.  At  wliat  point  in  the  history  of  the  society 
did  you  contribute  anything?  A.  Well,  I  think  from 
the  beginning,  but  I  cannot  say  how  much  or  how  of- 
ten ;  my  impression  is  it  was — well,  I  Avould  uot  like 
to  say,  for  I  cannot  remember  exactly  about  it ;  I  only 
say  that  money  was  contributed  and  that  I  did  it,  but 
the  amount  I  cannot  say,  because  I  don't  remember. 

Q.  1572.  Do  you  know  when  the  society  was  formed  ? 
A.  I  cannot  say  tlie  date  exactly  ;  no,  sir. 

Q.  1573.  Was  it  before  the  church  went  up  to  Madi- 
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son  avenue  or  afterwards  ?     A.   It  was  before ;  I  am  1233 
positive  of  that. 

Q.  1574.  My  question  is  wlietlier  this  society  was 
foi'iued  before  the  [jlaintiff's  church  moved  into  Madi- 
son avenue  ?  A.  It  was  after  the  chvirch  went  to 
Madison  avenue. 

Q.  1575.  About  l)ow  long  after  it  went  to  Madison 
avenue?  A.  That  I  canuot  say,  but  I  think  very 
shortly  after. 

Q.  1576.  Was  it  in  the  san;ie  year  1  A.  Yes  ;  I  think 
it  was.  1234 

Q.  1577.  That  was  about  ISfiO,  was  it  not?  A.  I 
cannot  say  the  year ;  it  is  admitted  that  that  was  the 
date— in  ISliO. 

Q.  1577.  Do  you  recollect  what  part  of  the  year  it 
was  that  the  society  was  formed?  A.  I  cannot  say 
certainly,  but  it  seems  to  me  that  it  was  iu  the  spring. 

Q.  1579.  Did  you  continue  to  attend  the  plaintiff's 
church  until  the  Oliver  street  people  came  up?  A. 
Yes. 

Q.  1580.  Did  you  contribute  on  the  start  ?     A.  Yes,  looc 
sir. 

Q.  1581.  Do  you  recollect  of  contributing  more  than 
once?  A.  Oh,  yes;  I  must  have  contributed  more 
than  once. 

Q.  1582.  For  how  long  a  time  do  you  think?  A. 
That  I  could  not  say. 

Q.  1583.  How  often  did  the  society  hold  meetings  ? 
A.  That  I  cannot  say. 

Q.  1581.  Was  it  once  a  week,  or  once  a  month,  or 
twice  or  once  in  three  months?     A.  I  cannot  reniera-  -inoc' 
ber  about  that  at  all,  about  how  often. 

Q.  1585.  Where  was  it  that  you  remember  hearing 
anything  said  about  raising  money  to  lessen  the  debts 
of  the  church  ?  A.I  have  an  impression  that  it  was 
talked  of  before  the  society  was  formed  at  all,  and  I 
have  an  iniin'ession  that  Mrs.  Milbank  was  the  first  one 
who  spoke  of  it,  and  I  think  it  was  through  her  efforts 
and  those  of  some  of  the  other  ladies  that  the  society 
was  formed. 

Q.  1586.   Can   you   remember   anything  that   Mrs. 
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1237  Milbaiik  said  to  you  and  what  it  was  ?  A.  I  cannot 
name  just  the  place,  but  it  was  tallied  of  by  several  ; 
I  cannot  say  who  it  was  that  said  it. 

Q.  1587.  I  am  asking  about  Mrs.  Milbank  ;  can  "you 
state  anj'thin^  that  you  can  swear  she  said  to  you? 
A.  As  far  as  I  can  recollect  that  was  the  purpose  of 
the  meeting — that  we  were  to  contribute  so  that  we 
could  lessen  tlie  debt  or  take  up  some  of  the  bonds  ; 
that  was  the  understanding  that  I  had  of  it,  and  we 
met  in    the    lecture  room   of    the    Madison   Avenue 

1238  Church. 

Q.  1588.  That  is,  as  far  as  you  can  remember,  that 
it  was  spoken  of  about  lessening  the  debt ;  who  was 
the  very  first  one  you  heard  speak  of  that  in  the 
society  ?  A.  I  understood  the  society  was  formed  for 
that  purpose  ;  that  was  my  understanding  of  it. 

Q.  1589.  Will  you  swear  that  Mrs.  Milbank  said 
anything  to  you  about  the  society  being  formed  to 
take  up  bonds  ?  A.  I  would  not  swear,  because  I  am 
not  sure  of  my  memorj'  ;  but  that  is  my  imjDression  of 

I-' 39  it. 

Q.  1590.  Will  you  swear  that  the  word  bonds  was 
used  at  all?  A.  Well,  I  would  not  say  that,  and  yet 
it  was  mv  impression  that  it  was  for  that  purpose. 

Q.  1591.  Was  your  impression  then,  or  is  now?  A. 
That  is  my  impression  now  and  was  at  the  time — that 
it  was  to  lessen  the  church  debt ;  that  was  what  I  un- 
derstood the  society  was  for. 

Q.  1592.  Do  you  know  what  bonds  there  were  then 
issued?  A.  I  do  not. 
1240  Q-  1593.  This  conversation  you  speak  of  with  Mrs. 
Milbank  you  stated  was  before  the  society  was  organ- 
ized ?  A.  Just  in  a  general  way  ;  I  think  some  of  the 
ladies  spoke  incidentally  ;  I  just  remember  her  speak- 
ing, and  I  think  Mrs.  Abbe,  <dso. 

Q.  1591.  You  stated  that  you  did  not  attend  the 
first  meeting?  A.  No,  sir  ;  I  was  not  present  at  the 
first  meeting  ;  I  was  informed  by  Mrs.  Haskel  that  a 
meeting  had  been  held  and  that  my  name  had  been 
proposed  as  one  of  the  officers. 

Q.  1595.  Do  you  know  whether  the  first  meeting 
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that  you  attended  was  the    second,  third    or  fourth  1211 
meeting  of  the  society  ?     A.  I  think  it  was  the  second 
meeting. 

Q.  1596.  Where  hehl?  A.  It  was  in  the  lecture 
room  of  the  Madison  Avenue  Church. 

Q.  15',)7.  Do  you  reuieniber  anything  said  there  as 
to  what  the  purpose  of  the  society  was,  and  who  said 
anything  about  it?  A.  No,  sir  ;  I  could  not  say  who 
it  was  spoke,  bat  that  was  the  impression  I  got. 

Q.  1598.  Do  you  remember  anything  that  was  said 
there  at  that   meeting,  and   who  said  it '?     A.  No,  sir  ;  1242 
I  conld  not  tell  you  who  said  it. 

Q.  1599.  Do  you  remember  anything  being  said 
there  as  to  the  purposes  of  the  society  at  that  meet- 
ing ?  A.  I  cannot  give  you  the  words,  only  that  was 
the  understanding. 

Q.  1600.  (Question  repeated.)  A.  To  my  recollection 
there  was,  but  I  cannot  give  you  the  precise  words 
that  were  snid. 

Q.  1601.  My  question  to  you  is :  do  you  remember 
any  statement  being  made  at  the  first  meeting  you  at-  1243 
tended  of  the  objects  of  the  society?  A.  I  think  I  do  ; 
yes,  sir. 

Q.  1602.  What  do  you  mean  ;  do  you  now  remember 
that  theie  was  any  statement  made  at  the  first  meet- 
ing which  you  attended  of  the  object  of  the  society ; 
do  you  remember  any  such  fact?  A.  That  is  my  un- 
derstanding of  it ;  that  there  was. 

By  the  Referee : 

Q.  1603.  Do  you  now  recollect  that  there  was  any 
statement  made  of  what  the  objects  of  the  meeting  ^  244 
were  ;  I  don't  ask  you  what  the  words  were,  but  do 
you  remember  that  there  was  a  statement  made  then 
of  what  the  objects  of  the  meeting  were  ?  A.  That  is 
my  understanding,  and  I  still  feel  that  I  remember 
that  tliat  was  what  the  meeting  was  for. 

By  Mr.  Martin  : 

Q.  1604.  Do  you  recollect  that  any  statement  was 
made  at  that  meeting  of  what  the  object  was  ?  A.  I 
would  not  go  any  further  ihau  what  1  have  stated. 
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1245  By  Mr.  Brown  : 

Q.  1605.  Did  you  contriliute  anytliing  at  the  first 
meeting  whicli   you  attended  ?     A.  I  don't  remember. 

Q.  1601'.  Do  you  know  how  soon  after  that  you  did 
contribute  anything?     A.  No. 

Q.l(;07.  Did  you  contribute  at  the  meeting  of  some 
of  them  ?  A.  My  impression  is  that  the  contributions 
were  inclosed  and  given  in  once  a  month ;  that  is  as  I 
remember  it,  bnt  I  am  not  certain  about  it. 

Q.  16(18.    Enclosed  in   a  letter  ?     A.  I  cannot  say 

1246  ssactly  that ;  I  have  a  very  indistinct  remembrance 
about  it ;  I  only  know  that  I  did  contribute  some 
moneys,  but  how  it  was  done  or  in  what  way  I  do  not 
remember. 

Q.  l60!).  Did  you  ever  hear  any  statement  made  of 
the  amount  of  moneys  that  had  been  received  and 
from  whom  ?     A.  No. 

Q.  1610.  Do  you  know  whether  you  had  any 
treasurer  of  the  society?     A.  I  do  not  remember. 

Q.  1611.    Do  you   know   who   acted   as  treasurer? 

1247  A-  I  c^o  i^ot  remembei-. 

Q.  161'2.  Do  yen  know  who  received  the  money? 
A.  I  have  an  im|iression  that  Mrs.  Abbe  received  the 
money,  but  I  won't  be  certain  about  it ;  that  is  my  im- 
pression. 

Q.  1613.  Did  you  not  vote  at  the  meetings  as  to 
what  should  be  done  witli  the  money?     A.  No. 

Q.  1614.  Were  you  present  at  the  meeting  at  which 
a  vote  was  ever  taken  on  that  subject  ?  A.  I  don't 
remember. 

Q.   1615.    Do  you  think  you   attended  most  of  the 

1248  meetings  after  the  first?     A.  I  cannot  say. 

Q.  1616.  Do  you  know  how  long  the  society  lasted  ? 
A.  I  do  not. 

Q.  1618.  Do  you  know  wlien  you  ceased  to  con- 
tribute ?     A.  That  I  don't  remember. 

Q.  11)19.  Do  you  think  you  contributed  for  as  much 
as  a  year  ?     A.  I  cannot  say. 

Q.  1620.  What  is  your  impression  ?  A.  I  cannot 
say  at  all. 
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Q.  1621.    Are  you  certain  that  you  contributed  for  1249 
longer  than  six  mouths  ?     A.  I  cannot  say  that   even. 

Q.  1622.  Do  you  remember  contributing  anytliing 
at  the  meeting  you  did  attend  ?     A.  No. 

Q.  1623.  Do  you  know  in  what  manner  oilier  per- 
sons contributed  ?     A.  No,  sir. 

Q.  1G26.  Defendant  reads  in  evidence  from  Ex- 
hibit 121  the  account  of  the  Madison  Avenue  Church 
with  J.  Milliank,  treasurer  of  the  building  fund,  the 
items  contained  in  the  paper  now  produced  marked 
"  Defendant's  Exhibit  85."  1250 

Q.  1627.  Plaintiff  reads  from  page  6  of  Exliibit  121 
entry  containing  four  items,  copy  of  which  is  marked 
"  Plaintifi's  Exhibit  131,"  the  same  being  a  part  of  the 
same  page  of  entries  as  Exhibit  85. 

Q.  1628.    William   Phelps,  recalled. 

Direct  examination  by  Mr.  Martin. 

Defendant's  counsel  calls  for  plaintiff's  Trustee's 
minute  book;  book  produced  and  handed  to  witness.  1251 

Q.  1629.  I  call  your  attention  to  the  resolution  of 
the  plaintiff's  Board  of  Trustees  of  the  20th  of  Oc- 
tober, 1862,  which  has  already  been  read  in  evidence, 
"  that  Messrs.  Milbank  and  Cunningham  be  appointed 
a  committee,"  &c.,  and  ask  you  if  that  resolution  was 
ever  communicated  to  the  defendant?     A.  No,  sir. 

Q.  1630.  Did  the  defeiidant  ever  get  in  any  way 
from  the  plaintiff  any  notice  or  request  or  protest  that 
they  were  not  to  pay  the  debts  and  lialiilities  ?  A. 
No,  sir.  '  1-52 

Q.  1631.  I  show  you  Exhibit  16  and  ask  you 
whether  the  defendant  ever  received  any  notice  of  how 
the  items  in  that  "  sundry  loans  by  friends  of  the 
church,  §1,823.00,"  was  made  up  ;  did  yon  ever  have 
the  details  of  that  item  given  to  you  ?     A.  No,  sir. 

Q.  1635.  Were  they  ever  given  to  you  by  or 
brought  to  your  knowledge,  as  stated  in  Exhibit  130? 
A.  No,  sir  ;  not  to  my  knowledge. 

Q.  1636.  Was  any  demand  ever  made  upon  yon  for 
the  payment  of  the  balance  of  1570.30  stated  to  be 
40 
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1253  clue  to  J.  Milbank,  treasurer  of  the  building  fund,  in 
Exhibit  16?  A.  There  may  have  beeu  upon  the 
treasiirer,  but  I  can  only  answer  for  myself  person- 
ally. 

Q.  1637.  Was  there  ever  any  to  your  knowledge? 
A.  No,  sir. 

Q.  1638.  Was  thei'e  ever  any  demanil  made  upon 
you  for  the  jiayment  of  the  alleged  luau  of  Mr.  Abbe 
to  the  jslaintiff's  church,  of  $4(J0?  A.  Not  to  my 
knowledge. 

1254  Q.  1639.  Or  of  any  alleged  loan  of  Mr.  Austin  to 
the  plaintiff's  church,  of  $200  ?     A.  No,  sir. 

Q.  1640.  Or  of  one  by  Mr.  Durkee  of  $200?  A. 
No,  sir. 

Q.  1641.  Or  by  Mr.  Jones  of  $1,200  ?     A.  No,  sir. 

Q.  1642.  Or  by  Mr.  Milbank  of  $90,  or  by  Mr. 
Cunningham  of  $470  ?  A.  No,  sir  ;  I  have  no  recol- 
lection of  it. 

Q.  1643.  Was  there  ever  any  claim  or  demand  made 
upon   your   church  for  the  interest  on  any  of   those 

1255  sums  ^     A.  Not  to  my  knowledge. 

Q.  1644.  Did  you  ever  have  any  knowledge  or  notice 
of  them  as  debts  or  liabilities  of  plaintiff's  church  ? 
A.  No,  sir  ;  I  don't  recollect  it. 

Q.  1645.  Was  any  payment  ever  demanded  of  Bond 
No.  5,  the  one  that  was  held  by  Magee  &  Kuowlton  ? 
A.  No,  sir. 

Q.  l()46.  "Was  there  ever  any  ilemand  made  upon 
you  for  the  payment  of  the  interest  on  that  bond  ?  A. 
Not  to  my  knowledge. 

1256  Q.  1647.  Did  you  ever  hear  or  have  any  knowledge 
of  that  bond  as  an  outstanding  debt  or  liability  ?  A. 
I  have  heard  of  that  bond. 

Q.  1648.  Did  you  ever  hear  of  it  as  an  outstanding 
debt  or  liability  ?     A.  No,  sir. 

Q.  1649.  Did  you  ever  hear  of  any  debts  or  liabili- 
ties of  the  plaintiff,  in  October,  1862,  which  your 
corporation  had  not  paid — that  is,  at  the  time  of  the 
union  ?  A.  They  were  all  paid ;  all  that  were  pre- 
sented. 

Q.  1650.  Did  you  pay  all  that  you  had  knowledge 
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of  ?     A.  Yes  ;  we  paid  all  that  were  presented,  and  1257 
that  we  had  knowledge  of ;  I  think  some  were  paid 
after  that  date. 

Q.  1653.  Did  Mr.  W.  J.  Todd,  either  at  a  meeting 
the  Trustees  or  in  any  way  after  October,  1862,  inake  of 
any  objection  to  the  payment  by  the  defendant  of 
the  plaintiff's  debts  and  liabilities  ? 

Q.  1654.  Objected  to  as  immaterial  ;  decision  re- 
served until  liearing  argument  in  summing  up. 

A.  No,  sir  ;  not  to  my  knowledge. 

Q.  1655.  Did   those  gentlemen   attend   meetings  of  1258 
the    defendant's   Board    of    Trustees    after    October, 
1862? 

(Objected  to  as  incompetent  ;  received  for  the  pur- 
pose of  showing  that  they  had  the  opportunity  of  ob- 
jecting ;  plaintiff  excepts.) 

A.  Yes. 

Q.  1656.  Were  you  present  at  the  sale  of  pews  in 
November,  1862,  wlien  Mr.  Murphy  officiated  as  auc- 
tioneer ?     A.  Yes,  sir. 

Q.  1657.    Were   the   terms   or   conditions    of    sale  1259 
publicly  read  at  that  time  ?     A.  Yes,  sir. 

Q.  1658.  Did  the  persons  who  became  purchasers 
of  pews  at  that  sale  afterwards  enter  into  occupation 
of  their  pews '? 

(Objected  to  ;  admitted  ;  plaintiff  excepts.) 

A.  I  could  tell  better  if  I  saw  the  list,  how  many ; 
many  of  them  did  enter  in,  but  I  don't  know  how 
many. 

Q.  1659.  (Showing  witness  Exhibit.  83.)  Some  of 
them  did  enter  into  possession?  1260 

(Same  objection ;  offered  only  for  its  bearing  and 
effect  upon  the  claim  of  the  defendant  on  this  ac- 
counting to  recover,  or  to  be  allowed  for  the  premiums 
on  that  sale  ;  same  ruling  and  exception.) 

A.  Yes,  sir. 

Q.  ]  660.  Did  the  plaintiff  ever,  between  the  years 
1871  and  1876,  give  you  any  n(jtice  or  ask  any  consent 
from  you  iu  regard  to  effecting  insurance  in  their  own 
names  upon  the  property  of  the  church  ?  A.  Not  to 
my  knowledge. 
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1261  Q-  1661.  Did  you  know,  at  tbaf  time,  that  they  made 
such  insuianco  in  their  own  names,  for  their  own 
benefit,  on  the  church  property  ?     A.  I  did  not. 

Q.  1662.  Did  they  ever  claim  from  you,  to  your 
knowledge,  the  premium  that  they  paid  for  such  in- 
surance ?     A.  No,  sir ;  not  to  my  knowledge. 

Cross-examination  by  Mr.  Brown  : 

Q.  166'1  Did  you   attend  to  the   business  of  insur- 
ance personally  ?     A.  No,  sir. 
^^^^      Q.  1661.  V/l'io  did?     A.  The  treasurer. 

Q.  1(;65.  Wiio  was  that— between  1871  and  1876,  I 
mean?     A.  Mr.  C.  J.  Harris,  I  think,  all  the  time. 

Q.  1666.  How  man}-  pews  did  you  occupy  after  the 
sale  by  Murphy  of  the  choice  ?     A.  One. 

Q.  1667.  Only  one  ?     A.   Only  one. 

Q.  1668.  How  many  did  you  bid  off  choices  for  at 

the  sale  ?     A.  I  don't  recollect   distinctly  ;  five  or  six, 

perhaps ;  I  could   tell  by  looking  at  the  list  ;  I  don't 

know  as  so  many  as  that;  I  cannot  sav,  without  look- 

lioo  jjjg  ^j.  fjjg  jjg^.^  Yww  many  I  did  bid  off ;  several. 

Q.  1669.  Do  you  recollect  how  long  Mr.  Cunningham 
attended  the  meetings  of  your  Board  of  Trustees  after 
October,  1862  ?  A.  I  could  not  state  how  long  he  at- 
tended ;  I  know  he  attended ;  that  is,  I  am  positive 
he  did. 

Q.  1670.  Well,  more  than  once  ?  A.  I  can't  say 
that. 

Q.  1073.  Didn't  he,  shortly  after  the  f5rst  meeting  of 

the  society,  cease  to  attend  ;  is  not  that  your  recollec- 

I'^^i  jJqjj  9       A.    I  cannot  say  how   long,  sir  ;    I   think  he 

met  with  a  very  severe  accident  not  very  long  after 

that. 

Q.  1674.  How  many  meetings  would  you  feel  war- 
ranted in  saying  that  he  attended  after  October, 
1862  ?     A.  I  should  not  like  to  say. 

Q.  1675.  How  about  Mr.  Todd ;  did  he  attend  long 
after  the  union,  or  attempted  union,  in  October,  1862? 
A.  I  remember  he  attended  the  meetings  of  the 
Trustees ;  I  could  not  tell  you  how  many  meetings  he 
attended. 
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Q.  1676.  Were  not  Mr.  Todd  aud  Mr.  Chapman  the  12G5 
persons  who  were  nominated  and  elected  as  Trustees 
against  those  who  were  nominated  for  those  posts  by 
the  phiiutitl's  people? 

(Objected  to  ;  objection  overruled.) 

A.  Not  to  my  knowledge. 

Q.  1677.  Dan't  you  know  that  there  were  certain 
persons  other  than  those  that  you  desired  presented  for 
election  to  those  posts  by  a  majority  of  the  plaintiff's 
people '?  A.  My  present  recollection  is,  that  there 
was  some  talk  about  it,  but  no  nomination  was  made.  1266 

Q.  1678.  Don't  you  know  that  there  were  names 
submitted  to  you  and  Mr.  Miirph}^  before  the  election? 
A.  They  might  have  been  submitted  to  Mr.  Murphy, 
but  not  to  me. 

Q.  1679.  Do  you  not  remember  any  remonstrances 
from  tlie  plaintiff  in  regard  to  that,  while  the  canvass 
was  being  held? 

(Objected  to  ;  admitted.) 

A.  No,  sir. 

Q.  1680.  You   say    that   your   church    paid  all    the  1267 
debts  that  you   had    knowledge  of?     A.  That  is  my 
present  recollection  ;    all   the    debts    that    were    de- 
manded, or  that  came  to  our  knowledge,  to  be  paid. 

Q.  1681.  So  far  as  you  know,  the  only  reason  for 
not  paying  them  was,  they  were  not  demanded?  A. 
We  couldn't  paj-  them  unless  we  had  knowledge  of 
them. 

Q.  1682.  Did  you    pay  interest   on  any  debts  that 
you  didn't  pay  the   principal  of,  so  far  as  you  know  ? 
A.  Well,  I  think  there  v.'ere  some  bonds  on  which  in-  \:Qg 
terest  was  paid. 

Q.  1683.  You  did  know  of  those  debts,  then,  didn't 
you  ?     A.  I  said  demanded. 

Q.  1684:.  So  far  as  you  know,  then,  the  items  in  the 
statement  exhibited  to  you  of  the  amount  due  from 
the  plaintiff,  if  demanded,  would  have  been  paid,  so 
far  as  you  know  ?  A.  It  might  have  been  if  it  had 
been  approved. 

Q.  1685.  How  do  you  mean,  was  there  a  committee 
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1269  appointed  for  that    purpose  ?      A.   There    was,  I  be- 
lieve. 

Q.  1686.  Bj'  whom?      A.  I  dou't  know   by  whom. 

Q.  1687.  Do  you  mean  by  the  defendant's  corpora- 
tion or  the  plaintiff's  cori)oration  ?  A.  Some  of  the 
claims  were  requested  to  be  paid  by  them. 

Q.  1688.  To  whom  are  you  referring  in  j'our  answer, 
do  you  mean  ap|)roved.by  the  defendant's  corporation 
or  by  the  plaintiff's  corporation,  or  its  representatives? 
A.  By  the  treasurer  of  the  corporation. 

1270  Q-  1689.  Do  you  mean  the  treasurer  of  the  plain- 
tifl"s  corporation  ?     A.  Yes. 

Q.  Itj90.  So  far  as  you  know,  then,  were  no  debts 
paid  that  were  not  approved  by  the  treasurer  of  the 
pLaiutitt's  corporation  ?     A.  I  cannot  say  that. 

Q.  1696.  Did  you  ever  ask  for  any  statement  of  the 
persons  to  whom  the  amount  was  owing,  referred  to  in 
"  sundry  loans  by  friends  of  the  church"  in  Exhibit 
16  ?     A.  Do  you  mean  personally  or  otherwise  ? 

Q.  1697.  I  ask  you  if  you  ever  inquired  ?  A.  I  did 
1"-'71  Jio*^>  ^o  sir  ;  not  to  my  recollection. 

Q.  1698.  You  were  not  treasurer  during  any  of  the 
time,  were  you  ?     A.   Between  what  times  ? 

Q.  1699.  From  1862  to  1865?  A.  I  should  think 
not  ;  I  was  treasurer  for  a  very  short  period,  but  I 
could  not  now  fix  the  time  exactly. 

William  Pheljis,  re-examined  by  Mr.  Martin  : 

Q.  1700.  Have  you  been  a  Trustee  of  the  defend- 
1272  ant's  corporation  from  1861  to  the  present  time  ?  A. 
Yes,  sir. 

Q.  1701.  Have  you  been  prei^ident?  A.  Not  all 
the  time  ;  I  was  president  from  that  time  until  Mr. 
Wyckoff  was  elected. 

i).  1702.  From  what  time?  A.  From  1861,  and 
earlier  than  that. 

Q.  170.3.  Do  you  know  Mr.  William  J.  Todd  ?  A.  I 
do. 

Q.  1704.  Do  you  know  his  handwriting  ?  A.  I  think 
I  do. 
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Q.  1705.  You  hnve  seen  l\im  write?     A.  Yes,  sir.  1273 
Q.  170G.    Is    that  Exhibit  .57  in  his  handwriting? 
A.  Yes,  I  should  thiiik  it  was. 
(Paper  offered  in  evidence.) 

(Objected  to  as  incompetent,  and  not  in  any  way 
authorized  bj'   or  binding  upon    the  plaintiff.) 

Q.  1707.  Taken  subject  to  objection,  the  question 
to  be  argued  in  the  summing  up,  marked  Defendant's 
Exhibit  57.  1274 

Cross-examination  by  Mr.  Brown  : 

Q.  1708.  You  stated  yesterday  that  in  some  cases 
the  plaintiff  urged  the  payment ;  c;m  you  specify  any 
cases?  A.  It  woukl  be  impossible;  I  only  know  that 
they  did  that ;  I  could  not  specify  the  cases. 

Q.  170'.  Do  you  mean  upon  you,  are  you  speaking 
as  to  any  conversation  with  yourself,  or  to  what  do 
you  refer  ?  A.  I  am  speaking  so  far  as  my  knowledge 
extended  of  the  action  of  the  Board  of  Trustees.  Ia75 

Q.  1710.  Yonr  Trustees,  or  the  plaintiff's  Trustees  ? 
A.     Their  Trustees. 

Q.  1711.  Then  you  cannot  now  specify  any  parti- 
cular cases  wherein  payment  was  urged,  that  is  what 
you  mean  ?  A.  I  don't  know  as  I  could,  I  might  by 
looking  over  the  list ;  I  cannot  now,  I  cannot  recall, 
because  it  is  a  long  time  since. 

Q.  1712.  I  show  you  a  list  of  the  debts  claimed  to 
have  been  paid  by  you,  according  to  the  statement  of 
account  put  in  by  the  defendant  in  this  ease;  see  if  1276 
you  can  mention  any  one  which  you  remember,  the 
payment  of  which  was  urged  by  Mr.  Milbank  or  Mr. 
Abbe?     A.  I  cannot. 

Q.  171B.  Yon  spoke  of  them  as  urged  by  Mr.  Mil- 
bank  and  Mr.  Abbe  ;  do  you  I'efer  to  conversations 
with  you  or  to  any  communication  addressed  to  your 
Board  of  Trustees,  or  in  what  manner?  A.  From  a 
general  conversation,  I  was  not  the  treasurer  of  the 
church,  I  was  one  of  the  Trustees,  but  not  the  treas- 
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1277  urer  ;  the  treasurer's  duty  was  to  pay  the  bills,  of 
course. 

Q.  1714.  Do  you  remember  any  conversation  be- 
tween you  and  Mr.  Milbank  in  whici)  he  urged  the 
payment  of  any  claim  ?  A.  I  don't  kuow  as  I  could 
specify  now  only  in  a  general  way,  that  such  claims 
were  to  be  paid  ;  I  can  remember  a  conversation  with 
him,  but  I  cannot  recall  the  exact  conversation. 

Q.  1715.  When  was  it  ?  A.  It  was  preceding  the 
time  that  these  bills  were  paid. 

1278  Q-  1716.  When?  A.  186l  and  1862,  at  the  time 
that  these  conversations  were  going  on. 

Q.  1717.  Before  or  after  you  moved  into  the  church  ? 
A.  Tlieie  were  bills  paid  before  and  afterwards. 

Q.  1718.  W'^as  this  conversation  you  refer  to  before 
you  entered  the  courch,  which  was  on  October  26? 
A.  To  my  present  recollection  it  was  both  before  and 
after  ;  it  may  have  been  before. 

Q.  1719.  Do  you  recollect  any  after  you  got  into 
possession  ?     A.  I  cannot  recall  any. 

1279  Q-  1^20.  Do  yon  remember  any  conversation  with 
Mr.  Milbank  on  that  subject  after  you  got  into  pos- 
session ?     A.  No,  sir. 

Q.  17ol.  Do  yon  remember  that  there  was  any  with 
Mr.  Abbe  after  you  got  into  possession?  A.  I  cannot 
distinctly  fix  the  time. 

ChaiicsJ.  Harris,  recalled  by  defendant. 
Exaiiu'rinfidfi  continued  by  Mr.  Martin  : 

1280  Q.  1722.  You  have  been  a  Trustee  of  the  defend- 
ant's church  for  how  man}'  years?  A.  About  ten 
years. 

Q.  1723.  And  part  of  the  time  treasurer  ?  A.  Yes, 
sir. 

Q.  1724.  Was  any  demand  ever  made  at  any  time 
upon  the  defendant's  corporation  or  its  officers  for 
the  payment  of  the  following  items  :  J.  Milbank, 
treasurer  ;  balance  due  as  treasurer  of  the  building 
fund,  !t578 ;  to  Mr.  Abbe,  for  alleged  loan,  $40U  ;  to 
Mr.  Austin,  for  alleged  loan,  $200 ;  to  Mr.  Durkee,  for 


321  Witness  Harris. 

alleged   loan,    $200;  to   Mr.  Jones,  for    alleged    loan,  1-.^ 81 
$1,200 ;  to  Mr.  Milbank,  for  alleged  loan,  $90 ;  to  Mr. 
Cunningham,  for  alleged  loan,  $470  ;  on  Bond  No.  5, 
held   by  Magee  &  Knowlton  for  either  the  principal 
or  interest  of  .such  items '? 

(Objected  to  as  immaterial ;  taken  subject  to  objec- 
tion to  be  argued  in  the  summing  up.) 

Q.  1725.  Did  you,  between  the  years  1871  and  1876, 
ever  know  of  any  insurance  made  upon  the  church 
building  by  the  plaintiff  for  its  own  benefit,  or  did 
they  ever  give  any  notice  to  you  of  it  or  claim  your  1282 
consent  to  such  insurance  ?  A.  I  never  knew  that 
they  bad  insurance;  I  have  heard  that  they  had. 

Q.  1726.  You  heard  of  it  afterwards?  A.  I  sup- 
pose to  answer  that  question  I  should  have  to  be 
there  to  see  them  get  out  the  policy. 

Q.  1727.  Did  you  ever  consent  to  such  insurance  ? 
A.  No,  sir  ;  I  never  was  asked. 

Q.  1728.  Did  they  ever  call   upon   you  or  your  cor- 
poration for  payment  of  tlie  premiums  that  they  had 
paid  for  such  insurance,  or  ask  your  consent  to  the  1283 
payment  ? 

(Objected  to  as  immaterial ;  like  reservation.) 

A.  No  ;  they  did  not  call  on  me. 

Cross-examiimtioii  by  Mr.  Brown  : 

Q.  1729.  Are  you  one  of  the  defendant's  Trustees  ? 
A.  I  am. 

Q.  1730.  And  have  been  since  when  ?  A.  About 
ten  years. 

Q.  173 J.  Were  not  you  and  your  brotlier  Trustees  1284 
informed  tjiat    the    phiintiff   was  insuring  on  its  own 
account  shortly  after  the  decision  in  the  Ooart  of  Ap- 
peals in  1871?     A.  Only  hearsay;  not  officially. 

Q.  1732.  Did  you  hear  of  the  fact  from  any  source  ? 
A.  As  I  would  any  other  story  only  ;  not  officially. 

Q.  1733.  Did  you  ever  take  any  action  in  reference 
to  such  information  ?     A.  I  don't  know  as  we  did. 

Q.  1734.  You   don't  remember   that  you  ever  did  ? 
A.  I  don't  remember  that  we    did  ;    as    a  board,    do 
you  mean  ? 
41 
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1285  Q.  1735.  I  don't  mean  whether 'you  passed  any  re- 
sohitions,  but  whether  you  took  any  action  based 
upon  the  information  of  such  a  fact?  A.  I  don't 
think  we  did  ;  I  think  there  was  some  action  taken. 

Q.  1736.  What  action  ?  A.  I  think  that  we  heard 
that  other  parties  were  getting  it  insured,  and  that 
our  pohcy  unxst  be  interlined  and  written  in  some 
way  ;  this  is  all  the  action  we  took  in  the  matter. 

Q.  1737.  Aboiit  when  was  that?     A.  Since  1873. 

Q.  1738.  Are  yori  sure  it   was  1873?     A.  I  say  it 

1286  was  since  then. 

Q.  1739.  Are  you  sure?     A.  Pretty  sure. 

Q.  1740.  Did  you  havd  charge  of  the  insurance? 
A.  I  did. 

Q.  1711.  You  took  out  policies,  did  you,  on  behalf 
of  the  defendant  on  the  property?  A.  I  did,  and 
paid  the  premiums. 

Q.  1742.  Dill  you  have  a  policy  of  insurance  in  the 
St.  Nicholas  ?  A.  I  think  so  ;  I  don't  remember  now  ; 
I  can  tell  by  the  book. 

1287  Q-  1743.  "Were  you  sworn  as  a  witness  before  Mr. 
Winterton  on  the  former  accounting?     A.  Yes,  sir. 

Q.  1744.  Do  you  remember  of  testifying  before 
him  on  the  subject  of  insurance  procured  by  you  for 
the  defendant  ?  A.  I  remember  that  I  did  testify  on 
insurance. 

Q.  1745.  Do    you   remember   of    testifying    before 

him  that  a  change  was  made  in  the  policy  of  the  St. 

Nicholas  on  the  26th  of  January,  1872  ?     A.  That  is 

what  I  told  you  about  the  interlining  ;  that  is  what  I 

128S  I'^feired  to. 

Q.  1746.  I  ask  you  if  this  was  that  interlineation  : 
"New  York,  January  26,  1872;  at  the  request  of 
the  assured,  this  policy  is  now  understood  to  be  for 
the  benefit  of  the  Trustees  of  the  Oliver  Street  Church, 
or  the  church  succeeding  to  the  Baptist  church  in 
Oliver  street,  entitled  'The  Madison  Avenue  Baptist 
Church,'  as  their  interest  may  appear ;  loss,  if  any, 
payable  to  them,  without  reference  to  any  insurance 
effected  by  J.  Milbank,  or  other  Trustees. 
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Q.  1747.  Do  jow  remember  of  testifying  before  that  1289 
these  iuterHneations  were  made  ?     A.  I  think  so. 

Q.  1748.  In  the  St.  NichoUis  pohcy  ?  A.  I  won't 
be  sure  of  the  policy ;  I  think  it  was  in  all  the  poli- 
cies ;  I  am  not  sure. 

Q.  1749.  Did  you  not  state  also  that  in  any  of  the 
policies  that  jow  remembered"  at  the  time  the  same 
change  was  made?     A    Yes,  I  say  so. 

Q.  1750.  Do  you  still  adhere  to  your  statement  that 
this  was  after  187-3  V  A.  Well,  I  say  that  from  my 
memory  of  being  Trustee.  1290 

Q.  1751.  "New  York,  January  26, 1872"?  A.  I  was 
reading  from  the  policy  then  probably. 

By  the  Keferee : 

Q.  1752.  Do  you  still  abide  by  the  answer  you 
made  here  that  those  changes  were  since  1873,  or  that 
it  was  in  January,  1872,  as  that  states  it?  A.  I  have 
no  doubt  that  the  policy  Was  dated  in  1872,  but  I  did 
not  see  it  till  after,  as  I  was  not  treasurer  until  after 
1873,  when  the  policies  came  iuto  my  possession. 

Mr.  Brown  :  I  show  the  witness  the  extract.  "^ 

Q.  1753.  Witness :  A.  I  was  testifying  then  from 
the  policy  that  was  on  exhibition  ;  whether  they  are 
all  made  out  that  way  or  not  I  don't  know. 

Q.  1754.  I  ask  you  whether  that  change  was  in  1873 
or  in  1872,  as  stated ;  whether  you  wish  to  correct 
your  testimony  ?  A.  I  don't  wish  to  correct  it ;  I  was 
then  testifying  from  the  facts  I  know  ;  I  had  the  policy 
in  my  possession. 

O.  1755.  Do  you  mean  to  say  that  that  is  not  the 
date    of   the   interlineation  ?      A.  No,  I  will   not   say  -^^^-' 
that. 

Q.  1756.  Do  you  remember  of  testifying  before  Mr. 
Winterton  then,  the  object  for  which  this  change,  Jan- 
uary 26,  1872,  was  made  in  the  policies  ?  A.  I  don't 
remember  now  what  the  object  was,  but  I  have  an  idea 
of  the  object. 

Q.  1757-1758.  I  will  read  this  from  yoiir  former  tes- 
timony :  "  The  object  of  that  addition  was  that  the 
insurance  should  not  be  impaired  by  having  so  much 
on  it,  the  Trustees  of  the  defendant  having  understood 
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1293  ^^'"^^  ^^®  plaintiff  had  also  effected  insurance  on  the 
property,  and  the  iutentiou  was  to  make  the  policy 
enure  solely  tor  the  beuetit  of  the  defendant ;  J.  Mil- 
bank  and  others  named  in  that  added  clause  were 
intended  to  represent  plaintiff's  corporation  and  any 
insurnnee  by  them  effected  ;"  did  you  so  testify  before 
Mr.  \A'intertou '? 

A.  1  have  no  doubt  but  that  I  did. 

Q.  1759.  And  was  that  testimony  correct?  A.  I 
think  so. 

Q.  17(  0.  Did  you  not  also  testifj-  that  the  changes 
1291  •^"  *^^®  other  policies  of  insurance  held  by  the  defend- 
ant to  the  same  eflect  as  the  St.  Nicholas  were  made 
out  at  the  same  time?     A.  I  think  I  did. 

Q.  17G1.  And  was  not  that  coa'ect  ?  A.  I  think  so, 
of  all  the  policies,  because  some  were  got  out  after- 
wards. 

Q.  176.^.  Did  you  not  there  testify  that  all  the  poli- 
cies since  January  2G,  1872,  were  in  the  same  form  as 
the  Ht.  Nicholas?     A.  I  probably  did. 

Q.  1763.  And  that  was  correct,  was  it  not  ?  A.  If  I 
inir,  did  so  then  it  was  correct. 

Jwob  Wycl-qff,  recalled  by  defendant  and  examined 
by  Mr.  Martin  : 

Q.  1761:.  You  are  now  Trustee  and  President  of 
defendant's  corporation  ?     A.  Yes. 

Q.  1765.  And  Lave  been  Trustee  how  long?  A.  15 
years. 

Q.  1766.  And  since  Mr.  Phelps  was  President?  A. 
Yes,  sir. 
1-96  Q.  1767.  Did  your  corporation,  to  your  knowledge, 
ever  have  any  notice  or  word  that  the  following  debts 
were  not  paid,  or  was  any  demand  for  payment  of 
principal  or  interest  ever  made  for  either  of  them  : 
J.    Milbank,    Treasurer,    balance    due    as 

Tretisurer  of  the  Building  Fund 578 

.     To  Mr.  Abbe,  for  alleged  loan 400 

"  Mr.  Austin,     "  "    200 

"  Mr.  Durkee,   "  "    t:00 

"   Mr.  Jones,      "  "    1,200 
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To  Mr.  Milbank,  for  alleged  loan 90      1297 

"  Mr.  Cunningham,  for  alleged  loan 470 

—on  Bond  No.  5,  held  by  Magee  &  Kuowlton  ?    . 

(Objected   to  as  immat3rial ;    objection  overruled ; 
plaintiff  excepts.) 

A.  I  never  heard  of  them. 

Crost -examined  by  Mr.  Brown  : 

Q.  1768.  Were   you    an    officer  of    the   defendant's 

corporation;    if   so,  when    tir.st?      A.  About    1864,1 

,,  .  1  •  129S 

think. 

Q.  176'J.  Since  this  suit  was  commenced?     A.  Yes, 
sir. 

Q.  1770.  You  had   no   connection  with  the  defend- 
ant's corporation  until  1864?     A.  I  had  not. 

Q.  1771.  Mr.  Martin  offers  to  read  from  plaintiff's 
Trustees'  book,  under  date  of  May  31,  i860,  tlie  fol- 
lowing entry  :  "All  present  except  Todd  and  Cunning- 
ham ;"  then  this  line:  "A  special  meeting  of  the 
Trustees  was  held  at  the  house  of  Brother  Milbank ;" 
also  the  preceding  meeting  of  May  17,  18(i0,  "  present  1299 
Arm  Id,  Tayh)r,  Hull,  Todd,  Milbank,  Abbe,  Chapman 
and  Colby  ;"  Mr.  Martin  also  states  that  in  the  minutes 
of  May  31,  I860,  Mr.  Milbank's  name  is  twdce  men- 
tioned. 

Jeremiah  Milbank  recalled  by  plaintiff. 

Examination  continued  by  Mr.  Brown  : 

Q.  1772.  State  whether  after   the  defendant  came 
into  possession  of  the   plaintiff's   premises  you   ever 
had  any  conversation  with  Mr.  Phelps   in   which  you  1300 
urged  the  payment  by  them  of  the  plaintiff's  debts? 

A.  1774.  I  never  had  one  word  of  conversation  tend- 
ing in  that  direction  ;  I  never  urged  them  to  pay  the 
debts. 

Q.  1775.  State  whether  after  October,  1862,  and  in 
the  year  1863,  W.  J.  Chapman  and  W.  A.  Todd  were 
friendly  or  unfriendly  to  the  plaintiff? 

(Objected  to ;  taken  subject  to  objection,  to  be 
argued  in  summing  up. 
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1301      A.  1776.  They  were    arrayed    atrainst  the  interests 
of  our  church,  and  in  full  opposition  to  it. 

Q.  1777.  State  whether  they  were  elected  by  plain- 
tiff's people  or  in  opposition  to  them  and  their 
wishes? 

(Objected  to ;  same  reservation.) 

A.  1778.  They  were  elected  distinctly  in  opf)osition 
to  them  and  their  wishes,  and  so  announced  by  the 
deacon  of  our  church  at  the  time  of  their  election. 

Q.  1779.  Was  there  any  remonstrance  made  at  the 
1802  time  of  their  election  in  the  plaintiff's  behalf? 

(Same  objection  and  reservation.) 

A.  There  was  a  remonstrance  made  in  public  by 
Deacon  Taylor,  in  plaintiff's  church,  and  by  myself 
personally  to  several,  among  other  "William  Phelps  a 
Trustee  of  defeudant's  church. 

Q.  1780.  Was  that  in  November,  1862?  A.  In  No- 
vember, 1862. 

Q.  1781.  Ml-.  Brown  offers  to  read  from  folio  863 
to  871  inclusive  of  the  former  printed  case.  It  is 
\2,0'6  offered  not  as  bearing  upon  the  validity  of  the  deed 
or  the  rule  of  accounting,  but  in  explanation  of  the 
attitude  of  the  plaintiff's  members  and  those  holding 
claims  against  the  plaintiff,  in  respect  to  their  having 
made  or  not  made  any  demand  of  the  defendant,  and 
in  response  to  evidence  on  the  part  of  the  defendant 
on  that  subject. 

(Objected  to  as  immaterial   and  irrelevant;  discus- 
sion on  the  objection   reserved  until  the  summing  up 
exchided,  and  plaintiff  excepts  ;  also  at  folio  880  ;  ruled 
1301  °"''  ^^^  plaintiff  excepts.) 

Q.  1782.  After  this  election  on  November  11,  1862, 
to  which  you  have  referred,  was  there  dissatisfac- 
tion among  the  incorporators  of  the  plaintiff's 
church  ? 

(Objected  to  ;  same  reservation.) 

A.  There  was  very  great. 

(Mr.  Brown  also  offers  Defendant's  Exhibit  129  for 
same  purpose   only  ;  excluded,  and  plaintiff"  excepts.) 

Q.  1783.  When  did  the  plaintiff  move  up  to  Madi- 
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son    aveune    to   hold    services?     A.  Id   the  spring  of  1305 
1860;  I  think  it  was  May,  1860. 

Q.  1784.  Do  you  know  when  the  Ladies'  Aid  Society 
was  formed  ?     A.  That  I  cannot  say. 

Beer  OSS  : 

Q.  1785.  Will  you  turn  to  Exhibit  Til,  page  16,  and 
look  at  the  item  there  "  Eeceived  from  Kuowlton  & 
Magee  four  hundred  dollars."  and  say  in  what  way 
you  received  that?  A.  Whether  I  received  it  in  cash 
or  a  check  I  am  unable  to  state  ;  1  received  it  either 
in  one  way  or  the  other ;  I  received  $400. 

Q.  1786.  How  much  was  from  Mr.  Magee  ?  A.  It 
says  $400  from  Knowlton  &  Magee  ;  I  cannot  sepa- 
rate them. 

Q.  1787.  From  which  one  of  them  did  you  receive 
it  ?  A.  My  conversations  were  usually  with  Mr.  Ma- 
gee ;  whether  I  took  the  check  from  him  or  whether 
he  sent  it  to  me  by  mail,  or  how  I  I'eceived  it  I  am 
unable  at  this  moment  to  state  ;  I  have  not  examined 
my  check  book  to  ascertain.  1307 

Q.  1788.  Could  you  ascertain  by  examining  your 
check  book  ?  A.  There  is  where  I  should  go  to  ascer- 
tain. 

Q.  1789.  Did  you  receive  the  money  or  any  part 
of  it  from  Mr.  Knowlton  ?  A.  I  should  have  to  exam- 
ine my  check  book  to  determine  that. 

Q.  1790.  Are  you  sure  that  directly  or  indirectly,  in 
any  way,  any  part  of  that  $400,  or  the  whole  of  it, 
came  to  you  from  Magee  &  Knowlton,  or  either  of 
them?  A.  It  states  on  my  memorandum  that  it  was, 
and  I  have  no  doubt  that  I  made  the  entry  true  at  the 
time. 

Q.  1791.  Well,  what  do  you  say  now  ?  A.  I  say 
just  that. 

Q.  1792.  Do  you  recollect  beyond  that  entry  ?  A. 
1  remember  that  $400  coming  into  my  hands  from 
Knowlton  &  Magee. 

By  the  Eeferee : 

Q.  1793.  You  mean  you  remember  when  you  say 
you  know?     A.  Yes,  sir  ;  I  know  that  $400. 


1308 
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1309  By  Mr.  Martin  : 

Q.  1794.  For  what  purpose  did  they  give  it  ?  A.  I 
liave  not  stated  that  they  gave  it. 

Q.  1795.  For  what  ]iurpose  did  you  receive  it  from 
them  ?     A.  As  a  loan  to  the  church. 

Q.  1796.  Who  asked  them  to  make  the  loan?  A. 
I  think  I  called  Mr.  Magee's  attention  to  it. 

Q.  171*7.  For  what  purpose  did  they  make  the  loan  ? 
A.  I  suppose  the  same  as  any  other  geotlemnn  that 
lent  money  to  the  church. 

1310  Q-  1798.  Has  it  ever  been   repaid?     A.  I  have  no 
knowledge  of  its  repayment. 

Q.  1799.  Was  any  note  or  obligation  of  any  kind 
given  to  them  for  it?     A.  I  have  forgotten  as  to  that. 

Q.  1800.  Was  it  before  or  after  the  bond  was  deliv- 
ered to  them  ?  A.  The  boud  was  sold  to  them  some 
months  before  (referring  to  memorandum) ;  my  book 
saj's  that  December  20,  1861,  one  Madison  Avenue 
Church  bond  sold  to  Magee  &  Knowlton  for  ^500. 

Q.  1801.  Did  you  get  that  $500  from  them?     A.  I 

1311  undoubteill}'  did,  or  I  woTild  not  have  charged  myself 
with  it. 

Q.  1802.  Did  you  get  $500  from  them  at  the  time 
the  bond  was  delivered  ?  A.  I  undoubtedly  did,  or  I 
would  not  have  charged  myself  w'itli  it. 

Q.  180H.  Did  you  have  any  conversation  with  Mr. 
Knowlton  ?  A.  The  conversation  was  with  Mr.  Ma- 
gee ;  Magee  and  Knowlton  transacted  together;  they 
were  from  the  same  church. 

Q.  1804.  Did  Mr.  Knowlton  say  anything  to  you 
J q-i o  ^^^out  loaning  it  to  you?  A.  I  don't  remember  any 
conversation  with  Mr.  Knowlton. 

Q.  1805.  But  you  are  still  sure  that  from  one  or  the 
other  of  them  jou  got  the  $400  iu  money  ?  A.  I  have 
answered  that  all,  I  think. 

Q.  181)6.  Did  you  ever  get  $400  from  the  Ladies' 
Aid  Society  ?  A.  1  have  no  recollection  of  ever  getting 
any  money  from  the  Ladies'  Aid  Society. 

Q.  1807.  Did  any  of  the  money  they  thus  raised  in 
1861  or  1862  come  into  your  hands  in  any  way  ?  A. 
I  don't  think  there  ever  did. 
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Q.  1803.  Did  you  make  iu  auy  way,  direcHy  or  in- 1313 
directly,  auy  payment  iu  auy  sliaj)e  to  Magee  & 
Kuowlton,  or  either  of  them,  in  any  transaction  con- 
nected with  the  bond  for  $500  held  by  them  ?  A.  I 
have  no  idea  that  I  did  ;  I  have  no  recollection  of  such 
a  thing,  aud  I  don't  believe  I  did. 

Q.  1809.  Will  you  say  that  you  did  not  ?  A.  I  have 
no  recollection  of  having  paid  any,  nor  can  I  conceive 
it  possible  that  I  did,  aud  I  believe  that  I  did  not. 

Q.  1810.  Will  you  look  at  your  check  book  aud  see 
what  entries  it  contains  with   reference  to  the  $100  1314 
stated  in  your  account  to  be  received  from  Magee  & 
Kuowlton  ?     A.  Yes  ;  I  will  hunt  again. 

Mr.  Abbe  recalled. 

Furtlier  examined  by  Mr.  Brown  : 

Q.  1811.  Since  the  defendant  took  possession  of  the 
plaintiff's  premises  in  1862,  state  whether  you  ever  had 
any  conversation  with  Mr.  Phelps,  in  which  you  urged 
the  payment  of  plaintiff's  debts.     A.  Since   they  took  1315 
possession  of  the  propert;y  ? 

Q.  1812.  Yes?     A.  No,  sir. 

Mrs.  (JharJotte  Cohjate  Ahlie,  a  witness  called  on 
behalf  of  the  plaintiff,  being  duly  sworn,  testified  as  fol- 
lows : 

Q.  1813.  Did  you  act  as  Treasurer  of  the  Ladies' 
Aid  Society?     A.  Yes,  sir  ;  I  was  Treasurer. 

Q.  1814.  Have  you  auy  written  records  of  the  so-  jsjg 
ciety  ?     A.  I  cannot  find  anything. 

Q.  1815.  Do  you  remember  any  ?  A.  I  don't  recol- 
lect any  ;  I  don't  think  that  I  ever  had  any  but  the 
record  of  the  ladies'  names  who  gave  the  money. 

Q.  1816.  What  was  the  object  of  the  Aid  Society? 
A.  The  ladies  wanted  to  collect  a  little  money  to  use 
if  they  could  aid  the  church ;  that  was  our  object ;  the 
Ladies'  Aid  Society  was  the  name  of  it. 

Q.  1817.  State  whether  you  ever  heard  of  the  object 
of  the  society  being  to  pay  the  debts  of  the  church  ?   A. 
42 
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1317  I  should    tliiiik  it  was  a  latLer  small  beginning  ;  I 
don't  recollect  auytliiug  of  the  sort. 

Q.  1818.  Did  yon  ever  hear  of  any  such  purpose  as 
the  buying  in  of  the  bonds  of  the  church?  A.  I  can- 
not say  what  the  purpose  was,  only  what  we  did,  that 
is  all  I  can  say  ;  I  don't  recollect  any  object  that  we 
bad,  excepting  to  aid  the  church. 

Q.  1819.  I  mean  the  formation,  when  the  society  was 
formed  ;  did  you  ever  hear  of  any  such  statement  as 
that  the  society  was  formed  for  the  purpose  of  obtain- 

1318  ing  bonds   of  the   church  ?     A.  I   don't   recollect   of 
any. 

Cross-examined  by  Mr.  Martin  : 

Q.  1820.  In  what  way  was  it  your  purpose  to  aid 
the  church  ?  A.  I  don't  know  any  further  than  to  do 
what  we  could  to  help  the  church. 

Q.  1821.  Did  you  want  to  raise  money?  A.  We 
wanted  to  raise  money,  and  used  to  collect  it  every 

1319  Sunday  in  those  little  boxes. 

Q.  1822.  What  did  you  want  to  do  with  the  money 
in  aid  of  the  church  ?  A.  To  aid  the  church  in  some 
way  ;  I  cannot  recollect  exactly. 

Q.  1827.  Was  this  money  raised  before  the  union 
or  afterwards  ?  A.  Oh,  it  was  raised  before  the 
union. 

Q.  1828.  Did  the  church  need  it  ?  A.  They  gener- 
ally do  need  it. 

Q.  1829.  In  what  way  did  they  need  it  ?  A.  They 
][32o  needed  it  in  every  way. 

Q.  1880.  Specify  some  of  the  ways  in  which  the 
church  needed  it  ?  A.  I  cannot  recollect  any  particu- 
lars, except  that  I  know  that  we  always  needed 
money. 

Q.  1831.  What  for  ?     A.  I  cannot  recollect. 

Q.  1832.  Did  they  have  debts  to  pay?  A.  I  pre- 
sume they  did. 

Q.  1833.  Do  3'ou  know  of  any  other  way  in  which 
the  church  could  be  aided  except  by  paying  their 
debts  ?     A.  Yes,  the  minister's  salary  ;  I  suppose  that 
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is  a  debt,  although  I  don't  think  that  we  had    any  1321 
object  of  that  sort ;  in  various  ways  we  had  to  |)ay 
money. 

Q.  1834.  For  anything  else  than  debts  or  ex- 
penses ?  A.  I  cannot  tell  you  anything  about  that ;  I 
can  tell  how  it  was  used,  that  is  all. 

Q.  1835.  How  much  money  was  used  ?  A.  I  don't 
recollect  exactly  ;  it  was  over  $500. 

Q.  1836.  How  long  did  the  society  continue  to  raise 
money  ?  A.  I  cannot  tell  you  that ;  it  may  have  been 
stopped  when  we  gave  up.  1322 

Q.  1837.  Did  it  continue  more  than  one  season  ? 
A.  I  cannot  recollect. 

Q.  1838.  Do  you  think  it  did  ?  A.  I  should  think 
it  is  a  year,  but  I  cannot  even  say  that. 

Q.  1839.  You  think  in  that  time  yon  raised  about 
$500  ?     A.  I  think  we  did. 

Q.  1840.  Did  it  all  pass  into  your  hands  ?  A.  Yes, 
it  all  passed  through  my  hands. 

Q.  1841.  Where  did  you  keep  the  money  when  it 
came  into  your  hands;  didn't  Mr.  Abbe  have  charge  ] 323 
of  it?     A.  I  presume  he  did. 

Q.  1842.  You  handed  it  to  him  as  you  received  it  ? 
A.  Yes,  we  just  took  up  little  subscriptions  evexy 
Sunday  in  the  little  boxes  screwed  on  the  wall ;  I  kept 
the  key. 

Q.  1843.  You  kept  the  accounts  ?     A.  Yes. 

Q.  1844.  You  gave  the  money  to  Mr.  Abbe  ?  A.  I 
presume  I  did  ;  I  have  no  recollection. 

Q.  1815.  What  disposition  was  made  of  that  money? 
A.  Oh  well,  we  bought  a  bond  with  .it,  and  what  was  1324 
left  over  we  gave  to  the  treasurer  of  the  church  for 
ciirrent  expenses. 

Q.  1846.  Did  you  buy  the  bond  ?  A.  I  don't  know ; 
I  never  do  such  things ;  somebody  must  have  done  it 
for  me. 

Q.  1847.  Do  you  know  anything  further  than  what 
Mr.  Abbe  told  you  ?     A.  Of  course  I  do  trust  him. 

Q.  1848.  You  didn't  go  down  and  purchase  the 
bond  yourself?     A.  I  didn't  go  down  to  buy  it. 
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1325  Q-  18i9.  You   didn't   personally   take   part  in  the 
transaction  ?     A.  Oil  no. 

Q.  1850.  He  did  that  for  you  ?  A.  I  suppose  he 
did,  sir,  somebody  did  it. 

Q.  1851.  Do  you  know  who  bought  the  bond  ?  A. 
I  don't  know  now  but  I  did  when  he  told  me. 

Q.  1852.  Do  you  remember  anything  about  an  at- 
tempt to  see  where  you  could  find  a  bond  at  the 
lowest  price  ?     A.  I  don't  remember  about  that. 

Q.  1853.  Did  you  try  to  get  a  bond  at  the  lowest 

1326  pi'ice  ?     A.  That  is  more  than  I  can  say. 

By  Mr.  Brown  : 

Q.  1855.  What  was  done  with  the  bond  after  you 
got  it?  A.  I  took  possession  of  it,  and  I  have  had 
it  ever  since  among  other  papers. 

By  the  Keferee  : 

Q.  1856.  Has  there   been   any  meeting  of  the  so 
ciety  since  .''     A.  Not  since,  because  we  had  no  reason 
for  it. 
1097      Q-  1857.  None  since  the  attempted  union  ?     A.  No, 
sir. 

By  Mr.  Martin  : 

Q.  1858.  None  since  the  summer  of  1862  ?  A.  I 
don't  remember  the  date. 

By  Mr.  Brown  : 

Q.  1859.  The  time  when  the  societies  came  toge- 
ther, none  since  that  ?     A.  None  since  that. 

By  Mr.  Martin : 
1328      ^'  ^^^^'  ^°  ^°^^  know  Mr.  Magee  ?     A.  I  did  know 
him. 

Q.  1861.  Did  you  ever  have  any  conversation  with 
him  on  the  subject  of  the  bond  ?     A.  No. 

Q.  1862.  He  is  dead,  is  he  not  ?     A.  Yes. 

Q.  1863.  Do  you  know  Mr.  Knowlton  ?     A.  Yes. 

Q.  1864.  Did  you  ever  have  any  conversation  with 
him  on  the  subject  of  the  bond  at  all  ?  A.  No,  sir, 
never. 

IBOTH  Parties  rest.1 
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The  case  having  been  thereupon  submitted  to  the  1329 
Eeferee  for   decision,  he  subsequently   made   his  de- 
cision and  report  as  contained  in  the  preceding  judg- 
ment roll  {ante,  pp.  94-131). 

The  following  exhibits  were  introduced  in  evidence, 
and  are  referred  to  in  the  foregoing  testimony  : 

Exhibit  No.  1. 

The    Madison   Avende    Baptist  \  1330 

Church  /  Bond— 

I  Dated  1st  August, 
to  /     1859. 

V  Not  acknowledged. 
Jacob  Vanderpoel-  1 

Signed  by  Wm.  H.  Chapman,  President,  and  Kobert 
Colby,  Clerk,  and  sealed. 

Bond  for  $30,000,  payable  on  the  first  of  February, 
1864,  witli  interest  from  date,  at  the  rate  of  1%,  pay- 
able  semi-annually.     Interest  clause,  30  days. 


Exhibit  IV o.  a. 


The   Madison    Avenue    Baptist  J       Mortgage— 
Church  /  '^^^'^^  1st  August, 


to 


1859. 
Acknd.  16th  Aug.,  iqqo 

1859. 
Reed.  17th  August, 
Jacob  Vanderpoel.  \     1859. 

^  Lib.  598,  p.  345. 

Signed  and  sealed  by  the  same  parties  as  the  bond. 

Eecites  the  bond,    and  to  secure   it  conveys   the. 
premises  described  in  the  complaint.    Interest  clause, 
30  days.     Insurance  clause,  $20,000. 
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1333 


Exhibit  IVo.  3. 


Jacob  Vandebpoel  )     Assignment — 

/Dated    4th    Nov., 
to  {      1859. 

\  Ackncl.    4tli    Nov., 

The  New  Yoek  Life  Insueance  i  jjgcj    '  ^^-^    j^q^_ 
AND  Tbust  Company.  A     1859. 

/Lib.  603,  p.  256. 

1334      Con.  $30,000. 

Assigns  mortgage,  Exhibit  No.  2,  with  bond.     Ex- 
hibit No.  1,  with  guaranty. 


Exliiliit  IVo.  4. 

J335  The  New  Yobk  Life  Insueance\ 
AND  Tedst  Company  I 

to  I     Assignment — 

/Dated    17th    Oct., 

The  Keligious  Corpoeation  here-?      1863. 

tofore  incorjoorated  under   thel  Acknd.  17th    Oct., 

name  of  tlie  Baptist  Church  in  /     1863. 

Oliver  street,  and  whose  namel  ■'^s'^"-    17th     Oct., 

was  clianged  by  an'order  of  thei  ^  .,     „„' 

o  n     \  ^  ^1    \Lib.  700,  p.  368. 

bupreme  Court,  made  on  the!  ' 

1336      6th    September,^1862,    to   the    Con.  $30,638.33. 

Madison       Avenue       Baptist  I 

Chnrcli.  / 

Assigns"!  mortgage,  Exhibit  No.  2,  with  bond.     Ex- 
hibit No.^l,  without  recourse. 
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£:\liil)it  JVo.  7.  1337 

nd    J        $1050. 

§3-g  New  York    Life    Insueanoe    k    Trust 

"^  S  Company. 

^  «2  New  York,  February  '2d,  1863. 

3  a 


.  03 


Eeceived  from  E.  Stout,  Treas.,  oue  thousand 


3  "S   and  fifty  dollars,   which  amount  has   this  day 
>  :f   been  applied  on  Mad.  Av.  Bap.  Ch.  bond  to  this 

%  S   company  as  interest  to  the  1st  day  of  February, 

■§^  18G3.  1338 

2  J  p.  R.  Kearney,  Secretary. 

j°  >>  D.  Thompson,  President. 


Exhibit  No.  lO. 

The   Madison    Avenoe    Baptist  \ 

Church  '  /  Bond— 

I  Dated  1st  August, 
to  /      1859. 

\  Not  acknowledged.  1339 
Jacob  Vanderpoel.  / 

Signed  by  Wm.  H.  Chapman,  President,  and  Robert 
Colby,  Clerk,  and  sealed. 

Bond  for  $12,500,  payable  on  1st  February,  18G4, 
with  interest  from  date,  at  the  rate  of  1%,  payable 
semi-annually.     Interest  clause,  30  days. 


Eviiibit  No.  11. 

The    Madison    Avenue    Baptist  J      Mortgage— 
Church  /Dated^lst  August, 

)  Ackd.  16th  August, 
to  i      1859. 

iReed.  19th  August, 
Jacob  Vanderpoel.  |     1859. 

/Lib.  591,  p.  586. 

Signed  and  sealed  by  the  same  parties  as  the  bond. 

Recites  the  bond,  and  to  secure  it  conveys  the  premises 

described  in  the  complaint.     Interest  clause,  30  days. 


Exhibits  12,  14,  16. 
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1341 


1342 


Exhibit  Ao.  Id. 

New  York,  5th  February,  1863. 
Ileceived  of  R.  Stout,  Treasurer,  four  hundred  and 
thiity-seven  dollars  -fVu  foi'  interest  due  on  1st  inst. 
on  bond  and  mortgage  of  the  Madison  Avenue  Baptist 
Church  for  twelve  thousand  five  hundred  dollars — the 
receipt  of  which  is  endorsed  on  the  bond. 

Jacob  Vandeepoel. 

The  word  "dui^licate"  is  written  across  the  face  of 
the  above. 


Exhibit  IVo.  14. 


Jacob  Vandebpoel 


1343 


to 


The  Religious  Coepoeation 
heretofore  incorporated  under 
the  name  of  the  Baptist  Church, 
in  Oliver  Street,  and  whose  i 
name  was  changed  by  an  order 
of  the  Supreme  Court,  made  on 
the  6th  September,  1862,  to 
the  Madison  Avenue  Baptist 
Church. 


Assignment — 

Dated  May  2, 1863. 
Acku'd     " 
'Rec'd 

Lb.  688,  p.  506. 
Con.  $12,721.18. 


1314      Assigns  mortgage,  Exhibit  No.  11,  with  bond,  Ex- 
hibit No.  10. 


Exhibit  IVo.  16. 

Liabilities  of  the  Madison  Avenue  Baptist  Church. 

Bond  and  mortg.  due  N.  Y.  Life  Lis.  & 

Trust  Co.,  due  Feb.,  1864 $30,000  00 

Bond  and  mortg.  due  Vanderpoel,  due 

Feb.,  1864 12,500  00 

Mortg.  bond,  due  May,  1866 18,000  00 
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W.  cfe  J.  Sloaue,  due  July  4, 186 1 ,  $1,40'6  16. 
■  paid  June  6,  1862,      400  00. 


A.  T.  Stewart  &  Co.,  due  on  May  29, 

1862 

J.  Jolinson,  due  on  May  17,  1862 

Bikei-  cfe  Harms,  due  Jau'y  30,  1861.    . . . 

W.  C.  Martin .'    

Bogert,  Bourne  &  Auten    

W.  Douglas-,  due  Jau'y  19,  1861 

Mitchell,  Vance  cfe  Co.,"'due  May,  1862. .  . 
Bills  paj-able  under  disc't  Sept.  9, 1862.. 

J.  Milbaidj,  Tr.  Building  Fuu<l 

Sundry  loans  by  fiiouds  of  the  Church.. 


Due  liy  purchasers  of  pews. 


Exhibit 

29. 

1345 

],006 

16 

2,187 

31 

1,173 

86 

70 

00 

32 

00 

36 

50 

192 

65 

300  00  1346 

1,.-)U0  00 

570 

30 

4,823 

00 

$72,391 

78 

375 

00 

$72,016  78 
New  York,  August  27,  1862. 

J.  MiLBANK,  i;M7 

Trea.surer  BuihUmj  Fund. 
Counsel  Fees,  Cunningham,  Ch.  Tr.  sewer  assm't. 


i:\liil>it  ]Vo   2». 

Kee'd  New  York,  Nov.  19,  1862,  from  Mr.  R.  Stout, 
Treasurer  of  the  Baptist  church  in  Oliver  street,  two 
thousand  three  huudred  and  sixty-two  dollars,  in  full  1348 
for  judgment   and   interest  against  Madison  Avenue 
Baptist  Church. 

May  2'.),  1862. 

Judgment $2,277  84 

Interest 84  16 


$2,362  00 
Alex.  T.  Stewart  &  Co. 

Per  George  B.  Butler,  Atfy. 
43 
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i;;49  ExhSSjit  IVo.  30. 

No. .  New  York,  19th  Nov.,  1862. 


o 
•« 


Leather  Manufacturers'  Bank. 


I  Pay  to  Alex.  T.  Stewart  &  Co.,  or  order,  twenty- 

H  three  huutlred  aud  sixty-two    dollars   in   current 

fe  funds. 

1  12,362. 

■j^g-Q  ■^  E.  Stout,  Son  &  Co. 

(Endorsed) — A.  T.  Stewart  &  Co.,  stamped  as  fol- 
lows : 

"  For  dejjosit  in  acct.  of  A.  T.  Stewart  &  Co., 
Chemical  Bauk  acct." 


Received,    New    York,    December    12,    1862,    from 

Richard   Stout,  Esq.,  Treasurer  of  Baptist  church  in 
1  or  1  '  A  '  I 

^^"^^  Oliver  street,  in  the  City  of  New  York,  thirty-seven 
dollars  and  ninety-five  cents,  in  full  for  balance  due 
A.  T.  Stewart  &  Co.,  in  full  for  judgment  and  costs  in 
suit  against  Madison  Avenue  Baptist  Church. 

$37.95^ 

Alex.  T.  Stewart  &  Co. 

Per  S.  S.  Rowland,  Atlij.,  etc. 


1352 


New  York,  Dec.  1,  1862. 
Received  of  Mr.  Richard  Stout,  Treasurer  of  the 
Baptist  Church  inOHver  street,  the  sum  of  twelve  hun- 
dred and  sixty-eight  dollars  and  seventy-nine  cents 
(f  1,2(;8.79),  being  in  full  of  a  certain  judgment  in  favor 
of  John  C.  Johnson  agaiust  the  Madison  Avenue  Bap- 
tist Church,  docketed  on  the  '22d  May,  1862,  and'  also 
in  full  for  interests  and  costs  upon  the  ap|)eal. 

John  K.  Hackett, 
Plaintiff's  Attorney, 
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Exhiliit  No.  34.  1353 

No. New  York,  Dec.  1,  1862. 

Leather  Manufacturers'  Bank. 
Pay  to  the  order  of  Jolin  K.  Hackett,  Esq.,  twelve 
hundred  and  aisty-eight  -rVo  dollar?. 
$1,268tV^. 

E.  Stout,  Son  &  Co. 
(Endorsed)— John  K.  Hackett. 

1354 


i:\Diibit  Xo.   V2. 

New  York,  Jau'y  15,  1863. 


Phelps  &  Kingman,    ; 

Wholesale    and  retail:  _,  _/-(„„„„„ 

dealers   and   nmnnfac-:    MaDISON  AVENUE  BaPTIST  ChUECH. 
turers  ofoaliinet  furni- 


ture.Ac.  Nos.llSand:     J^,„„.lf  „f 
120    Chatham    street.  ■' 


William    Phelps.  1  .  1 '^'I'l 

Martin  E.   King.  I    ^-^^,  1  PhELPS  &   KlNGMAN,  "^'^'^"^ 

Samuel  .\.  King- 

..."'."; •  1 18  aud  120  Chatham  St. 


1860. 

June  6,  36  settees $99  00 

48  best    Wunlsor    chairs,    $7.50  per 

dozen 30  GO 

1  Prescott  arm  chair 2  25 

2  oak  dining  chairs 3  50  jg^g 

1861. 

Jan'y  5,  10  settees 27  50 

$162  25 


Eee'd  payment,         Phelps  &  Kingman. 
Per  W.  T.  DoREMUS. 
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1357  Exhibit  \o.  43. 

No.  367.  New  York,  Jan'y  15,  1863. 

LE.vrHEH  Manufactuuehs'  Bank. 
Pay  to  the  order  of  Plielps   &  Kingmans   one  hun- 
dred and  sixty-two  -^J   dollars. 

B.  Stout,  Son  &  Co. 
(Endorsed) — "  Phelps  &  Kiugmau." 


1358 


Exiiibit   Ao.   49. 

New  Yoek,  15th  Oct.,  1863. 

The  Madison  Avenue  Baptist  Chuech, 

In  account  tcith  Wm.  E.  Maetin. 


1859. 
Oct.  11.  To  cash  paid  subscription  to  be  applied 

1359  to  purchase  of  pew J:250  00 

"      31.  To  cash  paid  subscription  to  be  applied 

to  purchase  of  pew 300  00 

Dec.    7.  To  cash  paid  subscription  to  be  applied 

to  purchase  of  pew 250  00 

1860. 
Jan,  31.  To  cash  paid  subscription  to  be  applied 

to  purchase  of  pew 250  00 

$1,050  00 

July     6.  To  cash  paid  loan  to  Church $125  00 

Aug.  22.         "  "  "  125  00 

Oct.  26.         "  "  "  125  00 

1360  ^^0 

$1,425  00 
Credit. 
1861. 
Jan.  By  pew  No.  f^i,  purchased  at  the  sale 

of  pews  Jan.,  18C1 $1,200  00 

Premium  for  choice 65  00 

$1,265  00 

$160  00 
June  30.  To  bill  legal  seryices  to  date,  annexed.  74  30 

$234  30 
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Credit.  1361 

1862. 
Nov.    1.  By  one  year's  pew  rent  from  1st  Nov., 

1801,  to  1st  Nov.,  1862 $84  00 

$150  30 
Being  amonnt  of  balance  due  me  by 
the  former  Oluirch   at  the  time  of  tlie 
union. 

Tlie  purchase  of  pew  No.  62  was  sur- 
rendered pursuant  to  the  terms  of  the 
union  reserving  the  right  to  purchase  a 
pew  of  equal  value  at  tlie  resale,  and 

the  premium  already  paid  to  be  applied  1362 
on  the  premium  bidden  at  such  resale. 
1862. 
Nov.    1.  To  amount  of  pew  and  premium   sur- 
rendered                          11,265  00 

Credit. 
Nov.    3.  Purchase  of  pew  No.  62  at  the  resale 

after  the  union $1,200  00 

Premium  for  choice 1 35  00 

1863. 
Nov.    1.  One  year's  pew  rent    from   1st   Nov., 

186'2,  to  IstNov.,  1863... 84  00  1363 

To  balance  due  by  William  R.  Martin 

Madison  Avenue  Baptist  Churcli. .  3  70 

$1,419  00  $1,419  00 

New  Yorlv,  15tli  October,  1863. 

Settled  2Uth  October,  1863. 

WM.  R.  MARTIN. 


New  York,  June  31st,  1861. 

The  Madison  Avenue  Baptist  Church,  1364 

To  William  K.  Martin,  Dr. 

1861.    To  drawing  certificate  for  lease  of  pews $10  00 

"         "         Bond  and  mortgage  to  Messrs.  Ar- 
nold &  Abbe $6  00 

"  Cash  paid  recording  same 2  45 

"  Drawing  satisfaction  piece  of  same 1  00 

'•  Cash  paid  Commissioner  fees 50 

„     ,.         ..      YiYmg 90 

10  85 

"     ' Satisfaction   piece    lien   filed 

by  Mr.  HuU. . . ., BO 
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-iqf>c  1861.  To  Counsel  fee  and  drawing  papers  on  mortgage 
to  J.  B.  Colgate  and  others,  Trustees,  <fec., 
$25,000,  and  advice  as  to  order  of  Supreme 

Court  authorizing  same $50  00 

"  Cash  paid  recording  same 2  95 

|52  95 

S74  30 

Received  payment, 

WM.  R.  MARTIN, 

20th  October,  1863. 

1366 

Exhibit    IVo    5>1. 

Madison  Avenue  Baptist  Church, 

In  account  untJi  W.  J.  Todd. 


Dr. 

To  subscription   -. .  $1,000  GO 

To  loan 200  00 

To  cash  for  premium   50  00 

^^^^  $1,250  00 

Cr. 

By  pew  No.  61 1,250  00 

Dr. 

March  6,  '61.  To  loan 2,000  00 

Feb.     7,  '62.    "      "       100  00 

Nov.  1, '02.  To  interest  on  bond  for  $2,000 
from  March  6,  '61,  to  Nov. 
1,  '62 *231  76 

1368  $2,831  76 

By  four  $500  bonds $2,000  00 

"    Premium  on  pew ....  $145  00 
Less  former  premium  ...     50  00 

95  00 

2,095  00 

Due  W.  J.  T   $235  76 

New  York,  Nov.  15th,  1862. 

Received  payment, 

Wm.  Jas.  Todd. 
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Returned  by  subscription  to  the  Church,  two  bonds,  1369 
$1,000. 

*  Jan.  10,  '63.  Received  of  W.  J.  Todd,  as  vouchers 
for  part  of  above  interest,  two  coupons  each  on  bonds 
6,  10,  11,  VI,  half  due  1st  May,  1862,  and  half  due  1st 
Nov.,  1862,  the  whole  amounting  to  $140.00 

R.  S., 

Treasurer. 

Due   to  Wra.  J.  Todd,   ninety-one  -rVir  dollars  for  I370 
interest  from   6th   March,  1861,  to  1st  Nov.,  1861,  on 
his    $2,000    loan    to    the    Madison    Avenue    Baptist 
Church,  the   principal,  with   interest   from   the  latter 
date,  having  been  paid  in  four  bonds. 

New  York,  20th  December,  1861. 

J.    MiLBANK, 

Treas.  Building  Fund. 


Exiiibit   ]Vo.   as. 

No.  369.  New  York,  16th  Jan'y,  1862. 

Leather  Manufacturers'  Bank. 

Pay  to  the  order  of  W.  J.  Todd,  two  hundred  and 
thirty-six  -^^^  dollars. 

$236tVu-  ^-  Stout,  Son  &  Co. 

(Endorsed) — "  For  deposit.     Wm.  Jas.  Todd." 


1371 


1372 


Ex  hill  it  l\o.  59. 

$200.  New  York,  Dec.  7,  1860. 

Received  of  Mr.  W.  J.  Todd,  two  hundred  dollars 
on  account  of,  and  the  same  being,  his  loan  to  the 
Madison  Avenue  Baptist  Church.  And  the  corpora- 
tion of  the  said  Madison  Avenue  Baptist  Church,  for 
value  received,  promise  to  said  W.  J.  Todd  the  said 


Exhibit  60.  344 

1373  sum  of  two   limidreJ   dollars,  on   the   seventh  day  of 
April,  1861,  with  interest. 

Wm.  H.  Chapman,  President,  j  Of  the  Board 
KoBERT  Colby,  /^eo-efari/,       j    o,'  Trustees. 

(Endorsed)  -"Wm.  J.  Todd."   , 

Tne    following   is    written    across    the   face    of    the 
above : 


1374      "  This  is  cancelled  by  his  subscription  in  favor  of 
Madison  Avenue  Baptist  Chucli.     Jan'y  15,  1863." 


B\liihi(  \o.  00. 

Our  liabilities  for  current  expenses  are,  up 
1375      to  the  first  of  Sept.  iust.  (which  includes 

interest  on  mortgage) $2,649  00 

"We  have  due  and  believed  to  be  collectable 

from  pew  rents 1,483  00 


Leaving  an  indebtedness  of $1,166  00 

J.  F.  Cunningham, 

Treas. 


1376  ^^^'  ^-  ^iuEPHy,  Esq., 

Chairman : 

Dear  Sir, — At  request   of  Com.   of  our  Church,   I 
hand  you  the  above  statement. 

Eesp'y  yours, 

J.  F.  Cunningham. 
New  York,  Sept.  1,  '62. 
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Exiiiltit  ]Vo.  ri.  1377_ 

No.  3.— CITY  AND  STATE  OF  NEW  YORK.  $5r0. 

Pkincipal  payable  on  or  before  May  1,  18t)6 

Interest  at  Seven  per  cent.,  payahle  half-yearJn,  Nov.  1st 
and  May  1st. 

Know  all  Men  by  these  Presents,  that  the  Madi- 
son Avenue  Baptist  Cliurch,  in  the  City  of  New  York, 
acknowledge  themselves  indebted  to  James  B  Colgate, 
William  A.  Darling,  and  William  E.  Martin,  Tiustee?,  1378 
or  beaver,  in  the  sum  of  five  hundred  dollars,  which 
sum  said  Madison  Avenue  Baptist  Church  promises  to 
pay  to  the  holder  of  this  bond  on  pi-esentation  thereof 
at  the  office  of  their  treasurer,  on  or  before  the  first 
day  of  May,  1866,  with  interest  thereon  at  the  rate  of 
seven  per  cent,  per  annum,  payable  semi-annually,  to 
■wit :  On  the  first  day  of  November  and  of  May  in 
each  year  until  said  principal  shall  be  fully  paid,  on 
the  presentation  of  the  annexed  interest  warrants,  as 
they  become  due,  at  the  office  of  their  treasurer,  or  at  1370 
such  other  place  in  the  City  of  New  York  as  may  be 
designated. 

This  bond  is  one  of  a  series  of  fifty  bonds  of  five 
hundred  dollars  each,  of  like  tenor  and  date,  amount- 
ing in  all  to  twenty-five  thousand  dollars,  the  full  and 
final  payment  of  which  is  secured  by  an  indenture  of 
mortgage,  bearing  even  date  herewith,  on  the  real 
estate  of  said  church,  situate  on  the  corner  of  Madi- 
son avenue  and  Thirty-first  street,  in  the  City  of  New 
York,  executed  and  delivered  to  the  said  James  B.  1380 
Colgate,  William  A.  Darling,  and  William  R.  Martin, 
Trustees,  and  duly  recorded  in  the  office  of  the  Register 
in  the  City  and  County  of  New  York. 

The  said  mortgage  is  given,  and  the  holders  of  these 
bonds  take  them,  subject  to  prior  liens  and  encum- 
brances on  the  same  property  of  fortj-'two  thousand 
five  hundred  dollars,  as  stated  in  said  mortgage. 

In  witness  whereof,  the  said  Madison  Avenue  Bap- 
tist Church  has  caused  this  bond  to  be  signed  by  their 
president  and  secretary,  and  their  corporate  seal  to  be 
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13S1  hereto  affixed,  at  the  City  of  New  York,  this  first  day 
of  May,  one  thousand  eight  hundred  and  sixty-one. 
[seal!  Geo.  W.  Abbe,  Secretary. 

Wm.  H.  Chapman,   President. 
We,  James   B.    Colgate,  William  A.    Darling,    and 
William    E.    Martin,  do  hereby  certify  that  the  fore- 
going bond  is  one  of  the  series  of  bonds  above-named, 
amounting  to  twenty-five  thousand  dollars. 

Wm.  a.  Darling. 
Wm.  R.  Martin. 
1382    .  •  James  B.  Colgate. 


No.     4.  Same  as  above. 

No.     G.  Same  as  above. 

"      V2.  Same  as  above. 

"     13.  Same  as  above. 

"      14.  Same  as  above,  with  the  following  endorse- 
ment :  ■'  For  and  in  consideration  of  five 
hundred     dollars,   we    hereby    assign    the 
within  bond  to  the  Madison  Avenue  Bap- 
^^^"^  tist    Church  (late   the    Baptist    Church    in 

Oliver  street).   New  York,  30th  Nov.,  1863. 
Wm.  J.  &  J.  S.  Peck. 
Witness :  E.  Stout." 

"      15.  Same  as  above,  and  endorsed  like  No.  14. 
"     16.  Same  as  above,     " 
"     17.  Same  as  above,  No.  3. 
"      18.  Same  as  above,  No.  3. 
■'      19.  Same  as  above,  and  endorsed  like  No.  11. 
1384    «     20.  Same  as  above,     " 
•'      '/l.  Same  as  above,     " 

"     22.  Same  as  above,     "  "  "         " 

"  2i-'.  Same  as  above,  with  the  following  endorse- 
ment:  "For  and  in  consideration  of  five 
hundred  dollars,  I  hereby  assign  the  within 
bond  to  the  Madison  Avenue  Baptist 
Church  (late  the  Baptist  Church  in 
Oliver  st). 

Henry  J.  David. 
Witness :  E.  Stout. 

New  York,  Nov.  30,  1863." 
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No.  24.  Same  as  above.  Euclorsed  as  follows  :  "  For  1385 
and  iu  consideration  of  five  hundred  dol- 
lars, I  hereby  assign  the  within  bond  to 
the  Madison  Ave.  Baptist  Chinch  (late  the 
Baptist  Church  in  Oliver  st).  New  York, 
2d  Disc,  1863. 

John  B.  Hobby. 

Witness :   E.  Stout." 

.   Also,  "  I  licreby  guarantee    the    payment   of 

the  princpal   and  interest   on   the    within  1386 
bond. 

Wm.  a.  Darling. 
N.  Y.,  Nov.  5,  '63." 

No.  25.  Same  as   above.     Endorsed   with    same   en- 
dorsements as  24. 

No.  28.  Same  as  above.  The  following  words  are 
written  across  the  face  and  lined  out : 
"  Cancelled,  Dec.  19tb,  1862,"  also,  "  Can- 
celled, W.  J.  Todd,"  and  endorsed  as  fol-  1387 
lows  :  "  Madison  Avenue  Baptist  Church, 
Bond  No.  28;  for  $500.- Cancelled  Dec. 
19th,  1862." 

No.  29.  Same  as'above. 

No.  30.  Same  as  above. 

No.  31.  Same  as  above. 

No.  32.  Same  as  above. 

No.  33.  Same  as  above. 

No.  o4.  Same  as  above.  Endorsed  as  follows :  "  For 

and  in  consideration  of  five  hundred  dol-  1388 
lars,  I  hereby  assign  the  within   bond  to 
the  Ma.dison  Avenue  Baptist  Church  (late 
the   Baptist  Church  in    Oliver   st).     New 
York,  8th  Dec,  1863. 

Chaeles  L.  Y'oung. 

Witness  :  John  M.  Stout,  Jr." 

No.  35.  Same  as  above.     Endorsed  same  as  34. 
No.  40.  Same  as  above,  No.  3. 
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1389  i:\liihit  Xo.  70. 

No.  2.  INTEREST  WAEEANT.  $17.50 

The  Madison  Ave.  Baptist  Church 
will  pay  the  bearer,  in  the  City  of  New  York,  seveu- 
teen  rwo  rjollars,  on  the   first  day   of  May,  1862,  for 
six  month's  interest,  dne  on  that  day  on  Bond  No.  1. 

Geo.  W.  Abbe. 
Dated  May  1st,  1861. 
1390 

Bond  No.  1. — Coupon  No.  3.     Same  as  above.    There 

is    written     on      the 
face  :       "  Paid    Nov. 
17th,  1862." 
2.  "         2.     Same  as  above.     There 

is  written  on  the  face  : 
"  Paid  Nov.  17,  '62." 
"         2.  "         3.     Same  as  above.     Faced 

the  same  as  above. 

1391  "         3.  "         3.     Same  as  above.     Writ- 

ten CD  face  :  "  Paid 
March  9,  '61." 

4.  "         3.     Same  as  above.     Writ- 

ten on  face  :  "  Paid 
March  9,  '64." 

6.  "         2.     Same  as  above.     Writ- 

ten on  face  :  "  Paid 
Jan'y  16,  '63." 

6.  "         3.     Same  as  above.     Writ- 

1392  ten  on   face  :    "  Paid 

Jan'y  16,  '63." 

"       10  "         2.     Same  as  above.     Writ- 

ten on  face  :  "  Paid 
Jan'y  16,  '63." 

"       10.  "         3.     Same  as  above.     Writ- 

ten on  face  :  "  Paid 
Jan'y  16,  '63." 

"       11.  "         2.     Same  as  above.     Writ- 

ten on  face  :  "  Paid 
Jan'y   16,  63." 
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Bond  No.  11.  Coupon  No.  3.     Same  as  above.     ^N'^rit- 1393 

ten  on  face  :    "  Paid 
Jan'y  16,  '(IS." 
"       12.  "      .  2.     Same  as  above.     Writ- 

ten   on  face:    "  Paid 
Jan'y  16,  '63." 
"       12.  "         3.     Same  as  above.     Writ- 

tea   on  face  :    "  Paid 
Jan'y  16,  '63." 
"       J3.  "         2.     Same  as  above.     Writ- 

ten on  face  :    "  Paid  1394 
Jan'y  23,  '63." 
"       13.  "         3.     Same  as  above.     Writ- 

ten on  face  :    "  Paid 
Jan'y  23,  '63" 
"       14.  "         3.     Same  as  above.     Writ- 

ten on  face  :  "  Paid." 
"       15.  "         3.     Same  as  above.     Writ- 

ten on  face  :  "  Paid." 
"       16.  "         3.     Same  as  above.     Writ- 

ten on  face  :  "  Paid."  1395 
"       17.  "         3.     Sanie  as  above.     Writ- 

ten on   face  :    "  Paid 
Jan'y  26,  '63." 
"       18.  "         3.     Same  as  above.     Writ- 

ten on   face  :    "  Paid 
Jan'y  20,  '63." 
Same  as  above.     Writ- 
ten on  face  :  "  Paid." 
Same  as  above.     Writ- 
ten on  face  :  "  Paid."  139(3 
Same  as  above.     Writ- 
ten on  face  :  "  Paid." 
Same  as  above.     Writ- 
ten on  face  :  "  Paid." 
Same  as  above.     Writ- 
ten   on    face :     Paid 
May  4,  '63." 
24.  "         2.     Same  as  above.     Writ- 

ten  on   face  :    "  Paid 
Oct.,  26,  '63." 


19. 

ii 

3. 

20. 

11 

3 

21. 

(( 

3. 

22. 

l( 

3. 

23. 

ii 

2. 

1398 
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1397  Bond  No.  24.   Coupon  No.  3.     Same  as  above.     Writ- 
ten  on   face  :  "  Paid 
Oct.  26,  '63." 
"       25.  "         '-•     Same  as  above.     Writ- 

ten on  face  :    '■  Paid 
Oct.  26,  '63." 
"       2-5.  "         3.     Same  as  above.     Writ- 

ten on   face  :    "  Paid 
Oct.  26,  '63." 
"      26.  "         3.     Same  as  above.     Writ- 

ten  on  face  :   "  Paid 
Dec.    12,    '63 ;     also 
Paid." 
'       27.  "         2.     Same  as  above. 

'       27.  "         3.     Same  as  above.     Writ- 

ten  on  face  :    "  Paid 
Nov.  17,  '62." 
'       28.  "         2.     Same  tvs  above. 

'      28.  "         3.     Same  as  above.     Writ- 

ten on   face  :    "  Paid 
Nov.  17,  '62." 
"       29.  "         3-     Same  as  above.     Writ- 

ten on  face  :  "  Paid." 
«       30.  "         3.     Same  as  above.     Writ- 

ten on  face  :  "  Paid." 
"       31.  "         3.     Same  as  above.     Writ- 

ten on  face  :  "  Paid." 
"       32.  "         3.     Same  as  above.     Writ- 

ten on  face  :  "  Paid." 
"       33.  "         3     Same  as  above.     Writ- 

ten on  face  :  "  Paid." 
"       34.  "         3.     Same  as  above.     Writ- 

ten  on   face  :  "  Paid 
Dec.  10,  '62." 
"       35.  "         3.     Same  as  above.     Writ- 

ten on  face  :    "  Paid 
Dec.  10,  '62." 
"       3(5.  "         3.     Same  as  above.     Writ- 

ten on  face  :  "  Paid." 
"      37.  "        3.     Same  as   above.     Writ- 

ten on  face  :  "  Paid." 


1399 


1400 
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Bond  No.  38.    Coupon  No.  3.     Same  as  above.     Writ- 1401 

ten  on  face  :   "  Paid." 

Writ- 


39. 

« 

3. 

Same  as  above 
ten  on  face. 

40. 

n 

2. 

Same  as  above. 

40. 

11 

3. 

a                   a 

40. 

u 

4. 

i(                   a 

40. 

ii 

5. 

a                  it 

1402 
E\liil>it  \o.  78. 

N.  Y.,  July  25,  1873. 
Wm.  R.  Maktin,  Esq. : 

Dr.  Sir, — I  hereby  acknowledge  the  payment  to  me 
of  any  claim  had  against  the  Madison  Ave.  Ch.  in 
1862,  by  the  Oliver  St.  Baptist  Church. 

The  particulars  I  cannot  remember,  but  am  sure  all 
claims  were  settled  by  the  Oliver  St.  Church,  except 
2  bonds,  secured  by  mortgage  on  Church  building,  for 
$500  each.  "  '  ^^^^ 

I  am  alone  at  store,  and  cannot  leave,  or  would 
come,  as  you  desii'e. 

Trusting  above  will  be  sufficient,  I  remain 
Yours,  truly. 

Wm.  Jaw.  Todd. 


Exhibit  \o.  79. 

The    Madison   Avenue    Baptist\        Mortgage —        1404 
Chukch  I  Dated  1  May,  1861, 

Ackn'd  5  June,  " 
to  {  Eec'd  20  June, 

'  Lib.  654,  P.  346. 
James   B.  Colgate,   Willum  A.\ 
Daeling  and  Willlam  R.  Mar- 
tin, Trustees,  etc, 

Recites  the  indebtedness  of  the  party  of  the  first 
part  to  sundry  persons.     The  order  of  the  Supreme 
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1405  Court,  at  Special  Term,  25tb  April  1861,  permitting 
the  execution  by  the  party  of  the  first  part  of  fifty 
bonds,  of  five  hundred  dohars  each,  and  also  au- 
thorizing the  execution  of  this  mortgage. 

Recites  also  the  execution  of  the  fift}'  bonds,  and, 
to  secure  the  same,  conveys  the  premises  described 
in  the  complaint.     Insurance  clause  $25,000. 
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This  AciiEEJiENr,  made  the  fourth  day  of  October, 
1862,  between  the  subscribers,  pew  owners  in  the 
Madison  Avenue  Baptist  Cliurch,  of  the  first  part,  and 
the  Madison  Avenue  Baptist  Church,  of  the  second 
part. 

Whereas,  an  arrangement  has  been  made  and  en- 
tered into  between  the  Madison  Avenue  Baptist 
Church  and  the  Oliver  Street  Baptist  Church,  both  of 
■'■*^'  the  City  of  New  York,  for  uniting  tfie  two  churches, 
and  whereas,  by  the  terms  of  the  arrangements  for 
perfecting  such  union  the  pew  owners  iu  the  Madison 
Avenue  Baptist  Church,  or  most  of  them,  are  to 
waive  their  claim  to  any  particular  pew,  purchased, 
owned  or  claimed  by  them,  and  whereas  the  under- 
signed, pew  owners  as  aforesaid,  are  desirous  of  eon- 
sum  matiLg  such  union. 

Now,  therefore,  this  agreement  wituesseth  :  That 
the  undersigned,  pew  owners  in  the  Madison  Avenue 
1408  Baptist  Church,  in  consideration  of  the  premises,  and 
the  sum  of  one  dollar  to  each  of  them  in  hand  paid, 
by  the  Madison  Avenue  Baptist  Church,  the  receipt 
whereof  is  hereby  acknowledged,  have  released,  relin- 
quished antl  waived,  and  by  these  presents  do  release, 
relinquish  and  waive  all  their  and  each  of  their  right, 
title,  interest  and  claim  to  any  particular  pew  in  said 
Madison  Avenue  Baptist  Church,  heretofore  pur- 
chased, owned  or  claimed  by  them,  respectively,  in 
compliance   with   terms   of    arrangement  made    a,ud 
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entered   into  between  said  two   Churches  for  a  union  1-1  9 
thereof. 

In  witness  whereof,  we  have  hereunto  set  our  hands 
and  seals,  the  day  and  year  fiist  above  written,  on 
condition  that  the  premium  heretofore  paid  is  to 
apply  in  payment  of  premium  on  a  repurchase. 

Geo.  W.  Abbe,  Wm.  James  Todd,  Jno.  P. 
TowNSEND,  I.  M.  Plumb,  James 
CuMMiNGS,  Charles  L.  Beidgman, 
Lei'rina  Colgate,  Geo.  M.  Vandeh- 
LiP,  Wm.  H.  Chapman,  N.  H.  I'.ene-  '-^^O 
DiCT,  James  W.  Middleton,  J.  W. 
Baoley. 

[sealed.] 


lO'iliibit  iVu.  SI. 

This  agreement    made   the    fourth  day  of  October, 
18G2,  between  the  subscribers,  pew-owners,  in  the  Ma-  1411 
dison    Avenue    Baptist  Church,  of  tlie  first  part,  and 
the    Madison  Avenue    Baptist  Church  of   the    second 
part. 

Whereas,  an  arrangement  has  been  made  and  en- 
tered into  between  the  Madison  Avenue  Baptist 
Church  and  the  Baptist  Church  in  Oliver  street,  both 
of  the  City  of  New  York,  for  uniting  the  two  churches  ; 
and, 

Whereas,  by  the  terms  of  the  arrangement  for  per- 
fecting such  union,  the  pew-owners  in  the  Madison  lllJ 
Avenue  Baptist  Churcli  or  most  of  them,  are  to  waive 
their  claim  to  any  particular  pew,  purchased,  o^ned 
or  claimed  by  them,  with  the  condition  that  they  are 
entitled  to  purchase  the  same  value  in  amount  as 
waived,  without  further  payment,  save  what  they 
may  bid  for  as  a  choice  on  the  resale  of  the  pews. 

Now,  therefore,  this    agreement  witnesseth  that  the 
undersigned  pew-owners  in  the  Madison  Avenue  Bap- 
tist Church  in  consideration  of   the.  premises,  and  of 
the  sum  of   one  dollar  to  each    of  them  in  hand    paid 
45 
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,,,.,  by  the  Madison  Avenue  Baptist  Church,  the  receipt 
wliereof  is  hereby  acknowledged,  have  released,  relin- 
quished and  waived  all  their,  and  each  of  their  right, 
title,  interest  and  claim  to  anj-  particular  pew  in  said 
Madison  Avenue  Baptist  Church,  heretofore  pur- 
chased, owned  or  claimed  by  them  respectively,  this 
release,  relinquishment  and  waivure  to  take  effect  upon 
the  resale  ;  in  compliance  with  the  terms  of  arrange- 
ment made  and  entered  into  between  said  two 
churches  for  a  union  thereof. 

■,^-.,  The  undersigned  also  make  said  release,  relinquish- 
ment and  waivure  upon  the  condition  that  the  pre- 
mium heretofore  paid  by  any  one  of  them,  is  to  bo 
applied  in  amount  toward  the  payment  of  any  sum  he 
may  bid  for  a  choice  on  the  resale  of  the  pews. 

In  witness  whereof,  we  have  hereunto  set  our  hands 
and  seals  the  day  and  year  above  written. 

Wm.  a.  Dakling,  Jeremiah  Milbank,  (for 

two  pews).  Misses  Milbank,  Wm.  E. 

\^\^  Martin,  Levi  Hayden,  A.  P.  Arnold. 

[sealed.] 
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The  committee  found  it  necessary  and  deemed  it 
within  their  power  to  adopt  the  following  conditions 
of  sale  : 
141(5  Conditions  of  sale  for  the  choice  of  pews  in  tho 
church  edifice  at  the  corner  of  Madison  avenue  and 
Thirty-first  street. 

1st.— The  premium  for  the  choice  of  pews  must  be 
paid  in  cash,  and  will  entitle  the  person  to  the  choice 
of  any  pew  in  the  house  not  taken  at  the  time. 

2d. — Any  person  having  obtained  the  right  of  choice 
must  make  it  immediately  thereafter  in  order  that  the 
disposition  of  the  preferences  may  proceed  without  in- 
terruption. 
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3d. — The  pew  thus  chosen  will  bo  couveyed  to  the  l-ilT 
person  making  their  choice  on  their  paying  to  the 
Trustees  in  scrip  or  cash,  the  amount  printed  on  said 
pew  on  the  lithographic  plan  of  the  pews  in  the  said 
church  edifice,  by  the  form  of  certificate  heretofore 
adopted  and  used  by  the  IVfadison  Avenus  Baptist 
Church,  which  is  hereunto  annexed  and  marked  A,  iis 
part  of  these  conditions.  Stamp  duties  (if  any)  are  to 
be  paid  by  the  purchaser, 

New  York,  November  3,  1862. 

1418 


New  York,  Nov.  3,  1862. 

The  Board  of  Trustees  of  the  Baptist  Church  in 
Oliver  street,  in  pursuance  of  public  notice,  met  in 
the  church  edifice  on  the  cor-^ef  of  Madison  avenue 
and  Thirty-first  street,  at  eight  p.m.  1-119 

The  President  of  the  Board,  Wm.  Phelps,  in  tlie 
chair. 

John  P.  Hays  and  James  AV.  Middleton  were  ap- 
pointed secretaries.  The  President  aurounced  to  the 
meeting  that  the  sale  for  choice  of  pews  in  the  cluirch 
edifice  ordered  by  them  would  now  take  place  subject 
to  conditions  which  were  read,  and  which  are  here 
annexed. 

The  sale  for  choice  of  pews  was  made  by  Wm.  D. 
Murphy.  ^^^20 

The  choice  of  pews  was  obtained  in  the  following 
order : 

No.       Premilm.  Vali-e.  Cuoioe  of. 

$700 

101    . .   Assigned  by  general  consent  to Wra.  II.  Taylor. 

146..-.         "         "         "     $1,J00  "     John  Ilaviland. 

87. ..  .51176 1,300 Jeremiah  Milbank. 

S8 160 1,200 Chas.  H.  Benedict. 

41    ...   150 1,150 Benj.  Pike,  Jr. 

61 145 1,200 Wra.  J.  Todd. 

62 136 1,200 Wm.  II.  Martin. 

92 120 1,200 James  M.  Plumb. 


1422 
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1421'^^"   ''i;i'-Mn:.Ms.  Value  f7UU.  Choice  uk. 

GS   ...  120 1,200 Wni.  A.  Dai-ling. 

01    ..  120...   1,200 Richard  Stout. 

8!)....  110 1,200 AVm.  II.  Chapman. 

101) 100 1,150 Mrs.  Isaac  Newton. 

86 105 1,150 Wm.  IMielps. 

8.') 10.5 1,100 Wm.  Phelps. 

CO 100 1,200 Mrs.  Bowles  Colgate. 

84   .    .  105 1,200 Geo.  M.  Vanderlip. 

OS 100 1,100 Wm.  Phelps. 

67 80 1,150 Geo.  W.  Abbe. 

8S..-..  80   9.50 .John  White. 

100.  ...  55 700 Samuel  Raynor. 

66...  55 900 John  P.  Townscnd. 

SO 50   1,100 Dr.  Joseph  T.  Evans. 

105.  ...  55 90(1 Samuel  Raynor. 

42 50 950 The  Mis,ses  Milbunk. 

lOS 50 ...    950 Mrs.  Laura  Gumming. 

102...  35   800 Alfred  P.  Arnold. 

58 40 1,100 Chas.  L.  Young. 

96.  .  .  .  35 850 Mrs.  Roger  Pegg. 

4&..    .  .OO 950 Middleton  Porter. 

48 25 900   Jeremiah  Milbank. 

ll.'i 20 600   S.  A.  Vanderlip. 

no 15    950   Dewitt  C.  HayB. 

1423    46....  20 850 Geo.  W.  Abbe. 

M4 15   900 Mrs.  Dodge. 

72.    ..  15 600 Mrs.  (Peter)  Williams. 

107 10 850 Rev.  Samuel  Cowell. 

112...  10 750 Levi  Ilayden. 

81 10 600 Henry  W.  Cauldwell. 

82 10 900 Alfred  Decker. 

ll.S 5 850 Joseph  Le.aict. 

97 15   1,000 Mi.ss  Cauldwell  and 

Norman  Francis. 
111....        5 950 Geo.  M.  Vanderlip. 

49....  UO 900 James  M.  Plumb. 

].j    .jlll....  01) 900 Sargeont  V.  Bngley. 

4  1.      .        5    850 Garniss  Baker. 

43 5, 950 Richard  Stout. 

112 (0 550 Miss  Vanlieu. 

141....  00 550 Isaac  Watts. 

71....  oo 900   Charles  J.  Harris. 

39....  (Ill 900 Wm.  Phelps. 

103 110 1,100 Wm.  Phelps. 

116....  Ill) 700 John  F.  Zebbey. 

51  ...  (j.i 800 .Win.  D.  Murphy. 

52  ...  UK 700 Will   D.  Murphy. 

.IoiJ.\  P.  Hays,  1       CUrks   ap/x>uitetl    at    the 
^nt}  >  rneetitiff  for  the   choice 

'  of  pcifs. 
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JCthibil  S5.  1425 

Madison  Avenue  Baptist  Church  with  J.  Milbank, 
Tri'd'iun'r  of  Bidldmj  FuniJ. 


Cr. 

By  Loans  by — 

W.  H.  Cliapman,  P.  Balen  <t  Co.,  note $1,000  00 

handeJ  J.  F.  Cuniiiii!,'lmni,  Ti- 200  00 

A.  P.  Ariiuld 500  00 

R.  Colby noo  00  1426 

Jno.  F.  Cunningham 375  00 

W.  R.  Martin 375  00 

P.  Porter 200  00 

W.  H.  Taylor 200  00 

W.  W.  ToiUl 200  00 

S.  Colgate 200  00 

R.Colby 200  00 

C.  H.  Benedict 200  00 

G.  W.  Abbe 200  00 

W.  J.  Todd 200  00 

J.  Milbank 200  00 

A.  P.  Arnold,  note 200  00  |^27 

M.  C.  Hull,          ••     200  00 

W.M.Baxter      "    200  00 

James  Cuniuiings 600  00 

1861. 

Feby.    9.   By  Loans  to  Cliureli.  by  Mrs,  L,  White 100  00 

Mch.     y.       ■'             "         •'          "R.Colby 160  00 

9.       "  '■         "  "  G.  W.  Abbe, 

Mch.  9,  S160 
Aug.  19,  60 
Nov.    2,     50 

.J250  00 

' W.  II.  Chapman,  1^28 

Mch.  9,  .$150 
Aug.  19,  50 
Nov.      2,      50 

250  00 

May     28.   By  Loans       G.  M.  Vanderlip  on  ncc.  pew 50  00 

•luiie     21.       "  "  "         8  mos.  on  ace.  pew 

disct 157  00 

July       2.       •'  2  Md.  Ave.  Ch.  bonds  sold  to  J.  B. 

Colgate 1,000  00 

Aug.    19.       ■'     '            W.  J.  Todd,  loans  to  church 50  00 

Dec.     211.       "  1  Mad.  Ave.  Ch.  bond,  sold  to  Magee 

&  Knowltou 500  00 
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1429  1861. 

Dec.     2Y.  By   Loans   1  MaJ.    ,\ve.   Ch.   boiul,  sold  Thomas 

Porter    ^500  00 

Less  [itl.  loan  by  Tli.  Porter,  $200  int..  .   214  73 

S285  27 
Int.  on  bond,  Nov.  1  to  Dec.  20 5  45 

200  72 

Dec.     27.  Loans  W.  A.  Darling,  notes  for  2  Ch.  bonds, 

(200,  40O,  400),  .$1,000  00 

Less  int.  on  notes   aud  disct.  on  IT.  S. 

P.  N 30  02 

96'J  98 

1430  ^^*''^- 

■^^■^^  Jany.     8.  J.  B.  Colgate's  note  for  2  ch.  bonds...  ..$1,000  00 

Less  int 16  88 

. 983   12 

'*       4.  G.  M.  Vanderlip's  note  aec.  bond,  passed 

to  duBois $160  00 

Less  int 2  96 

147  04 

1862. 

Jany.  23.  By  pd.  C.  L.  Young's  note  ace.  bond  subsd.  $200         198  60 

Mch.      3.     "    "    G.  M.  Vanderlip,         ' '  200  00 

May       5.     "  cash  reed,  eale  $2, .500,  bonds  to  AViUiainiife 

Guion 2, .500  00 

"      13.     "  cash    reed.  Geo.    W.  Abbe   to  aid    in    paying 

l'i31  $2,000  note    200  00 

Jnne     6.     '.'  received  from  Knowlton  A   Magee,  being  tlie 
ainonnt  received  from  sale  of  their  $500  bond 

to  Ladies'  Aid  So 400  00 

"       23.     "  pd.    received    from    sale  of   $2,000  bond    to 

Oelrichs  &  Co 2,000  00 

"      24.     "  int.    reed,  by   dis't.  on  $1,500   eh.,  note    can- 
celled   22  46 

July     3d.     "  G.  M.  Vanderlip's  pew  note 165  75 

May     20.     "  C.  L.  Young's  note,  balance  on  $1,000  bond, 

sub 528  43 

1861. 
1432  ^^^-     "^-     "  ^'  ^'  ^'''"'''"S'  "ot^  forprein.  pew,  $1,200  00 
Prem 60  00 

1,260  00 
Less  subscrij)tion 600  00 

760  00 
Loan  to  church  by  W.  A.  1) 200  00 

560  00 
Int.  on  note  due  Feby.  '61 42  46 

602  46 

Less  int.  on  $602.46 68  08 

534  08 
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Exhibit  No.   120.  1432* 

Eeceived  New  York,  April  2()th,  187V),  from  Mr.  J. 
P.  Townsend,  Treasurer  Madison  Ave.  Bap.  Church, 
four  hundred  and  ninety-two  y\,"^  dollars,  the  sum  be- 
ing for  interest  on  bond  No.  5  of  said  church,  from 
Oct.  22d,  1862,  to  Nov.  15th,  1876. 
|492TVff. 

Mrs.  G.  W.  Abbe, 
Treasurer  of  the  Ladies    Church  Ail  Sdciety. 


Exhibit  \o.  l'2:i. 

New  York,  April  26th,  1879. 
Received  from  John  P.  Townsend,  Treasurer  Mad- 
ison Aveune  Baptist  Church,  five  hundred  and  eighty- 
three  T"nV  dollars,  in  payment  for  interest  due  to  me 
by  Madison  avenue  Baptist  Church,  upon  five  hundred 
ninety-two  -y%%  dollars,  from  Oct.  22Dd,  1862,  to  Nov. 
13th,  1876.  The  said  sum  of  $592-iVo  was  due  to  me 
by  said  church  on  Oct.  21st,  1862,  no  part  of  which 
has  since  been  paid  me. 

$0OO-j-x"j-. 

(Signed.)  J.  MiLBANK. 


1432 


* 
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No.  110.  New  York,  April  26th,  1879. 

Fourth  National  Bank  of  the  City  of  New  York. 
Pay  to  the  order  of  J.  Milbank,  Treas.  B'dg  Fund, 
Mad.' Ave,  Bap.  Ch.,  live  hundred  eighty-three  A^  dol- 
lars. 

$583  " ' 

(Signed.)  Jso.  P.  Townsend. 

Treas. 
(Endorsed)— J.  Mili);uik,  Tr.,  Building  Fund. 


Ex.  101,  102,  103,  101.      3.39* 

1433*  f:\lii bit  ]Vo    lOl. 

$150.  New  York,  Dec.  16tli,  1861. 

Four  months  after  date,  I  promise  to  pay  to  the 
order  of  J.  F.  Cunninghum,  Tr.  Madison  Ave.  Baptist 
Church,  one  hundred  tifty  dollars,  at  the  Citizens' 
Bank,  for  value  received. 

Due  April  Ifj-IQ. 

George  M.  Vanderlip. 

(Endorsed)— J.  F.  Cunningham,  Treas'r  Madison  Ave. 
Baptist  Church.— J.  G.  DuBois  &  Co. 


i::(liibit  ]\».  lO-l. 

$150.  New  York,  Dec.  2,  1861. 

1433'*  Four  montiis  after  date,  I  promise  to  pay  to  the 
order  of  J.  F.  Cunningham,  Tr.  Madison  Av.  Baptist 
Church,  one  hundred  fifty  dollar.s,  at  the  Citizens' 
Bank,  for  value  received. 

Due  April  2-5. 

George  M.  Vanderlip. 
(Endorsed)— J.  F.  (^unningham,  Treas'r  Madison  Av. 
Baptist  Church.— Geo.  W.  Abbe.— J.  Milbank.— 
Win.  A.  Darling. 

£\liil>it  Xo.   10:t. 

$200.  New  York,  October  28,  ISiil. 

Four  months  after  date,  I  promise  to  pay  to  the 
order  of  Jno.  F.  Cunningham,  Treas'r  Madison  Av. 
Baptist  Cli.,  two  hundred  dollars,  at  the  Citizens' Bank, 
for  vakie  received. 

George  M.  Vanderlip. 

(Endorsed; — Jno.  F.  Cunningham,  Treas'r. 


1433^ 


Exiiihit  IVo.  104. 

New  York,  Nov.  1,  1861.  Received  from  Geo.  M. 
Vanderlip,  Esq.,  his  note  in  favor  of  Jno.  F.  Cunning- 
ham, for  two  luindred  dolhirs,  at  4  mos.,  Oct.  28, 
1861.  Same  being  on  ac.  of  subscription  for  a  $500 
bond  of  the  Madison  Ave.  Baptist  Church. 
$200.         4  mos.  act. 

J.  Milbank, 
Trensr.  BuihliiKj  Fnml. 


350  ExMhUs  105,  106. 

i:\liibit  ]\o.    105.  1433 

Madison  Avenue  Baptist  Chukch 

To  George  M.  Vanderlip,  Dr. 

1SG2. 
March    3.     To  casli  pji'itl  note  given  J.  Mil  bank, 
Treasr.,    in    acct.    puicliase     of 

liond  for  $500 ■.  .  .    1200 

April      5.      "    Do.  do.  150 

10.      "     "  do.  150^^^^ 


$500 


The  above  statement,  presented  to  ine  by  G.  M. 
Vanderlip,  Esq.,  on  this  date,  viz.,  April  30,  1864,  is 
correct. 

J.    MiLB.YNK, 

Treasurer  of  fhe  Building  Fund  of  the 
iladifion  Avenue  Baptist  Church. 
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Exhibit    IVo.    IOC. 

New  York,  Dec.  20,  1861. 

Wm.  R.  Martin,  Esq.  : 

Dear  Sir,— At  a  meeting  of  the  Board  of  Trustees 
of  the  Madison  Aveniie  Baptist  Gliurch  November  17, 
the  following  resolution  was  passed  :  1436 

That  the  Trustees  of  bonds  be  requested  to  issue 
the  same  to  parties  holding  claims  against  the  church, 
on  vouchers  from  Mr.  Milbanlr. 

Geo.  W.  Abbe, 

Secy. 


Exhibit  112.  3G0 

1437  Exhibit  IVo.   112.* 

Stock  Policy.  Policy  Number  153,501. 

[Chartered     182-t.] 

By  this  policy  of  insuiauce,  The  .Jefferson  Insur- 
ance Company,  in  the  City  of  New  York,  in  cousicler- 
ation  of  ticmty-one  "15-100  dollars,  to  them  paid  by 
the  assured  hereinafter  named,  the  receipt  whereof  is 
hereby    acknowledged,    do   insure    "Madison  Avenue 

1438  Bajitid  Churcli"  against  loss  or  damage  by  fire,  to  the 
amount  ol  fve  thousund  dollars,  on  the  brick  and  stone 
ihurch  edifice,  and  lecture  room  attached,  including  all 
Jixtiires  and  furnilure,  situate  on  the  southeast  corner  of 

Madison  avenue  and.  Thirty-Jirst  street,  New  York. 
Other  insurance  permitted  ivithout  notice  until  reqtiired. 
Loss,  if  any,  paycdile  to  J.  Milbank,  Preslderd  Board  of 
Trustees. 

$5,000.  Onelease®  50c.,lessl5%  $21.25\ 

1439  ^^'^  ^^^  ^^^^  Jefl'ersou  Insurance  Company,  in  the 
City  of  New  York,  hereby  agrees  to  make  good  unto 
the  said  assured,  tlmr  successors  and  assigns,  all  such 
immediate  loss  or  damage,  not  exceeding  in  amount 
the  sum  or  sums  insured,  as  above  specified,  nor  the 
interest  of  the  assured  in  the  property,  except  as  here- 
in provided,  as  shall  happen  by  fire  to  the  property 
so  specified,  from  the  sixteenth  day  of  Septeynber,  one 
thousand  eight  hundred  and  seventy-one,  at  12  o'clock, 
at  noon,  to   the  sixteenth  day  of  September,   one  thou- 

1440  sand  eight  hiindred  and  seventy -tivo,  at  12  o'clock,  at 
noon  ;  the  amount  of  loss  or  damage  to  be  estimated 
according  to  the  actual  cash  value  of  the  property  at 
the  time  of  the  loss,  and  to  be  paid  sixty  days  after 
due  notice  and  proofs  of  the  same  shall  have  been  re- 
ceived at  this  office,  made  by  the  assured  in  accord- 
ance with  the  terms  and  provisions  of  this  policy, 
unless  the  property  be  replaced,  or  the  company  shall 
have  given  notice  of  their  intention  to  rebuild  or  re- 
pair the  damaged  premises. 

*  Tlie  written  portions  are  in  ilnlirs. 
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1.  If  an  applicatiou,  survey,  plau  or  descriptiou  of  1411 
the  property  herein  insured  is  referred  to  iu  this  pol- 
icy, such  application,  survey,  plau  or  description  shall 
he  considered  a  part  of  this  contract,  and  a  warranty 
by  the  assured  during  the  time  this  policy  is  kept  in 
force  ;  and  any  false  representation   by  the  assured  of 
the  condition,  situation  or  ocjupancy  of  the  propel  ty, 
or  any  omission  to  make  known  every  fact  material  to 
the  risk,  or  any  over  valuation,  or  any  misrepresenta- 
tion whatever,  either  in  a  written  application  or  other- 
wise ;  or  if  the  assured   shall   have  or  shall  hereafter  1142 
make  any  other  contract  of  insurance,   whether    valid 
or  not,  on  the  property  hereby  insured,   or  any  part 
thereof,  without  the  consent  of  this   company  written 
hereon  ;  or  if  the  above   mentioned  premises  shall  at 
any  time   be  occupied   or  used  so    as  to  increase  the 
i'isk,  or  become  vacant  or  unOL'Cupied,   or    the  risk  be 
increased  by  the  erection   or  occupation  of  neighbor- 
ing buildings,  or  by  any   means  whatever   within  the 
control  of  the  assured,  without  the  assent  of  this  com- 
pany   endorsed  hereon,  or  if  it   be   a  manufacturing  144:3 
establishment,  running  in  whole  or  iu  part  over  or  extra 
time,  or  running  at  night,   or  if  it  shall  cease  to  bo 
operated,  without  s^jccial  agreement  endorsed  on  this 
policv;  or  if  the  property  bo  sold  or   transferred,  or 
any  change  takes  place  in  title  or  possession  (except  in 
case  of  succession  by  reason  of  tlie  death  of  the  as- 
sured), whether  by  legal  process  or  judicial  decree,  or 
voluntary  transfer  or    conveyance;  or   if  this  policy 
shall  be  assigned  before  a  loss  without  the   consent  of 
the  company  endorsed   hereon;  or  if  the  interest  ofl±44 
the  assured  iu  the  proiterty,   whether  as  owner,    trus- 
tee, consignee,   factor,    agent,    mortgagee,   lessee    or 
otherwise,  be  not  truly  stated  in  this  policy  ;  or  if  in 
said  premises  there    be  kept  gunpowder,    fireworks, 
nitro-glyceriue,  phosphorus,  saltpetre,  nitrate  of  soda, 
petroleum,   uaphtlia,   gasoline,    benzine,    benzole    or 
benzine   varnish;    or   there  be  kept  or  used  therein 
camphene,  spirit  gas,  or  any  burning  fluid  or  chemical 
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1115  oils,  or  utliur  urticles  subject  to  legal  restrictions,  with- 
out written  peruiissioii  in  this  policy  ;  tlieu,  and  in 
every  such  case,  this  policy  shall  be  void. 

2.  This  insurance  does  not  apply  to  or  cover  jewels, 
j)letd,  watches,  musical  or  scientific  instruments 
(piauo-fcH'tes  in  dwellings  excepted),  ornaments,  med- 
als, patterns,  jiriDted  music,  printed  books,  engravings, 
paintings,  picture  frames,  sculpture,  casts,  models  or 
curiosities,  unless  particularly  specified  in  this  ]5olicy, 
and  in  no  case  exceeding  the  cost  thereof  unless  by 
special  agreement.  This  company  shall  not  be  liable 
by  virtue  of  tins  policj',  or  any  renewal  thereof,  until 
the  premium  therefor  be  actually  paid  ;  nor  for  loss 
by  theft  at  or  after  a  fire  ;  nor  for  money  or  bullion, 
bills,  notes,  accounts,  deeds,  evidences  of  debt,  or  se- 
curities of  property  of  any  kind  ;  nor  for  any  loss  or 
or  damage  by  fire  caused  by  means  of  an  invasion,  in- 
surrection, riot,  civil  commotion,  or  military  or  usurped 
power,  or  by  order  of  the  civil  authorities  ;  nor  for 
any  loss  in  or  on  buildings  unprovided  with  good  and 
substantial  stone  or  brick  chimneys,  the  absence  of 
which  has  been  the  cause  of  the  fire  ;  nor  in  conse- 
quence of  any  neglect  or  deviaticn  from  the  laws  or 
regulations  of  police,  where  such  exist ;  nor  for  any 
loss  by  reason  of  any  law  prohibiting  repairing  the 
building  as  before  the  fire  ;  nor  for  any  loss  caused  by 
the  explosion  of  gunpowder,  or  any  explosive  sub- 
stance ;  nor  b}'  lightning  or  explosions  of  any  kind, 
unless  fire  ensues,  and  then  for  the  loss  or  damage  by 
lllo  gjg  only,  which  loss  shall  !  e  determined  by  the  value 
of  the  damaged  property  after  the  casualty  by  exjjlo- 
sion  or  lightning  ;  nor  (or  any  loss  or  damage  caused 
by  the  removal  of  property,  except  it  be  proved  that 
such  removal  was  necessary  to  preserve  the  property, 
in  which  case  the  damage  shall  be  borne  by  the  as- 
sured aud  the  comjiauy  in  proportion  as  the  sum 
hereby  insured  beais  to  the  whole  value  of  the  prop- 
erty insured. 
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3.  It'  a  building  sliall  fall,  except  as  the  result  of  a  liV.) 
fire,  all  insurance  by  this  company  on  it  or  its  contents 
shall  immediately  cease  and  determine. 

4.  If  the  interest  of  the  assured  in  the  projierty  be 
any  other  than  the  entire,  unconditional  and  solo  own- 
ership of  the  property,  for  the  use  and  benefit  of  the 
assured,  oi'  if  the  building  inf  ured  stands  on  leased 
ground,  it  must  be  so  represented  to  the  conipanj',  ahd 

so  expressed  in  the  written  part  of  this  policy,  other-  ,^ 
wise  the  policy  shall  be  void.  When  ]n-operty  has 
been  sold  and  delivered,  or  otherwise  disposed  of,  so 
that  all  interest  or  liabilitj-  for  liss  thereon,  by  fire  or 
otherwise,  on  the  part  of  the  assured  herein  named, 
has  ceased,  this  insurance  on  such  property  shall  im- 
mediately terminate.  Goods  held  on  storage  are  not 
insured  by  this  policy   unless    specifically  mentioned. 

5.  If,  dui'ing    this    insurance,  the   above  mentioned 
premises  shall  be  used  for  any  trade,  business  or  voca- 14,31 
tion,  or  for  storing,  using  or  vending  therein  any  of  the 
articles,  goods  or  merchandise  denominated  hazardous 

or  extra  hazardcnis,  or  specially  hazardous,  in  the  sec- 
ond class  of  hazards  printed  on  the  back  of  this  pol- 
icy ;  or  if  the  occupation  of  such  premises  be  changed 
from  one  of  the  class  denominated  extra  hazardous  or 
specially  hazardous  to  that  of  another  of  the  same 
class,  except  as  herein  specially  agreed  to  in  writing 
upon  tliis  policy,  then  and  from  thenceforth,  so  long 
as  the  same  shall  be  so  apj^ropriated,  applied  or  used,  \^'yi 
this  policy  sliall  cease,  and  be  of  no  force  or  efifect. 

G.  The  best  endeavors  of  the  assured  shall  be  used 
in  saving  and  protecting  the  ])roperty  from  damage  at 
and  after  the  fire ;  and  in  case  of  failure  so  to  do,  this 
company  will  not  be  liable  for  damage  caused  by  such 
failure ;  and  there  can  be  no  abandonment  to  the 
company  of  the  property  insured. 
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1453  Thenscof  o-eueral  teniis,  or  any  tiling  less  than  a 
distinct,  speciiSc  agreement,  clearly  expressed  and  en- 
dorsed ou  this  policy,  shall  not  be  construed  as  a 
waiver  of  any  printed  or  written  condition  or  restric- 
tion therein. 

7.  lu  case  of  any  other  insurance  upon  the  property 
hereby  insured,  wliether  valid  or  not,  or  made  prior  or 
subsecpient  to  the  date  of  this  policy,  the  assured  shall 
.  be  entitled  to  recover  of  this  company  no  greater  pro- 
portion of  the  loss  sustained  than  the  sum  hereby  in- 
sured bears  to  the  whole  amount  insured  thereon  ;  and 
it  is  hereby  declared  and  agreed  that  in  case  of  the 
assured  holding  any  other  policy  in  this  or  any  other 
company  on  the  property  insured,  subject  to  condi- 
tions of  average,  this  policy  shall  be  subject  to  aver- 
age in  like  manner.  Any  insurance  (floating  or  other- 
wise), attaching,  in  whole  or  in  part,  to  the  property 
covered  by  this  policy,  shall,  as  between  the  assured 
and  this  company,  be  considered  as  contributing  in- 
^^"^^  surance  for  the  full  amount  thereof,  and  liable  as  sudi 
to  pay  pro  rata  any  loss,  total  or  partial,  on  the  prop- 
erty hereby  insured. 

In  case  of  a  claim  under  a  policy  of  re-insurance, 
the  liability  of  this  company  under  this  policy  shall 
be  in  the  proportion  that  the  sum  re-insured  shall 
bear  to  the  whole  sum  covered  by  the  re-insured  com- 
pany. 

]^45f;  8.  This  insurance  may  be  terminated  at  any  time  at 
the  request  of  the  assured,  in  which  case  the  company 
shall  retain  the  customary  short  rates  for  the  time  the 
policy  has  been  in  force.  This  insurance  may  also  be 
terminated  at  any  time  at  the  option  of  the  company, 
on  giving  notice  to  that  effect,  and  refunding  a  ratable 
proportion  of  the  premium  for  the  unexpired  term  of 
the  policy. 

9.  Persons  sustaining  loss  or  damage  by  fire  shall 
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fortliwith  give  notice  of  said  loss  to  the  ccnpaiiy,  anil,  l'i57 
as  soon  thereafter  as  possible,  reurler  a  particular  ac- 
conut  of  such  loss,  signed  and  sworn  to  by  them, 
statiug  whetlier  any  and  what  other  insurance  lias 
been  made  on  the  same  property,  giving  copies  of  the 
written  portion  of  all  policies  thereon,  also  the  actual 
cash  value  of  the  property  and  their  interest  therein, 
for  what  purpose  and  by  whom  the  buildiug  insured, 
or  containing  the  property  insured,  and  the  several 
parts  thereof,  were  used  at  the  time  of  the  loss,  when 
and.  how  the  fire  originated — and  shall  also  produce  a  1458 
certificate  under  the  hand  and  seal  of  a  magistrate  or 
notary  public  (nearest  to  the  place  of  the  fire,  not  con- 
cernetl  in  the  loss  as  a  creditor  or  otherwise,  nor  re- 
lated to  the  assured),  stating  that  he  has  examined  the 
circumstances  attending  the  loss,  knows  the  charac- 
ter and  circumstances  of  the  assured,  and  verily  be- 
lieves that  the  assured  has,  without  fraud,  sustained 
loss  on  the  property  insured  to  the  amount  which  such 
magistrate  or  notary  public  shall  certify.  The  assured 
shall,  if  required,  submit  to  an  examination  or  exam-  1459 
inatious  under  oath  by  any  person  appointed  by  the 
company,  and  subscribe  to  such  examinations  when 
reduced  to  writing,  and  shall  also  prodi;ce  their  books 
of  account  and  other  vouchers,  and  exhibit  the  same 
for  examination  at  the  office  of  the  company,  and  per- 
mit extracts  and  copies  thereof  to  be  made ;  the  as- 
sured shall  also  produce  certified  copies  of  all  bills 
and  invoices,  the  originals  of  which  have  been  lost, 
and  shall  exhibit  all  that  remains  of  the  property 
which  was  covered  by  this  policy,  damaged  or  not  14()0 
damaged,  for  examination,  to  any  person  or  persons 
named  by  the  company. 

When  personal  property  is  damaged,  the  assured 
shall  forthwith  cause  it  to  be  put  in  order,  assorting 
and  arranging  the  various  articles  according  to  their 
kinds,  separating  the  damaged  from  the  undamaged 
and  shall  cause  an  inventory  to  be  made,  andfiirnished 
to  the  company,  of  the  whole,    naming   the    quantity, 
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14()1  quality  and  cost  of  each  ai-ticle.  The  amount  of 
souml  vahie  and  of  chamapie  sliall  be  determined  by 
mutual  agreement  of  the  compauy  and  the  assured, 
or  failing  to  thus  agree,  the  same  shall  then  be  deter- 
mined by  appraisal  of  each  article  by  competent  per- 
sons (not  interested  in  the  loss  as  creditors  or  othei'- 
wise,  nor  related  to  the  assured  or  sufferers),  to  be 
mutually  appointed  by  the  assured  and  the  compauy, 
their  repoi-t,  in  writing,  to  be  made  under  oath  before 
any  magistrate  or  other  properly   commissioned  per- 

1462  son,  one-half  of  the  appraisers'  fees  to  I)e  paid  by  the 
assured.  The  company  reserves  the  right  to  take  the 
whole  or  any  part  of  the  a.rticlcs  at  tlieir  appraised 
value  ;  and  until  such  proofs;  declarations  and.ceitifi- 
cates  are  produced,  and  examinations  and  ap]iraisals 
permitted  by  the  claimant,  the  loss  sliall  not  be  pay- 
able. 

In  case  of  loss  on  propeaty  held  in  trust,  or  on 
commission,  or  if  the  interest  of  the  assured  be  other 
than  the  entire  and  sole  ov/nership,  the  names  of  the 

1463  respective  owners  shall  be  set  forth,  together  with 
their  respective  interests  therein.  If  this  policy  is 
made  payable  in  case  of  loss  to  a  third  party,  or  held 
as  collateral  security,  the  proofs  of  loss  shall  be  made 
by  the  party  originally  insured,  unless  there  has  been 
an  actual  sale  of  the  property  insured.  All  fraud,  or 
attempt  at  fraud,  b}-  false  swearing  or  otherwise,  shall 
cause  a  forfeiture  of  all  claim  on  this  company  under 
this  policy. 

But  provided,  in  case   differences  shall  arise  touch- 

1464  ^^S  ^^y  '°^^  °^'  clamage,  after  proof  thereof  has 
been  received  in  due  form,  the  matter  shall, 
at  the  written  request  of  either  party,  be 
submitted  to  impartial  arbitrators,  whose  award  in 
writing  shall  be  binding  on  the  parties  as  to  the 
amount  of  sucii  loss  or  damage,  but  shall  not  decide 
the  liability  of  the  company  under  this  policy ;  and 
provided  further,  that  it  shall  be  optional  with  the 
com])any  to  repair,  rebuild  or  replace  the  property 
lost  or  damaged  with  other  of  like   kind   and    qualify. 
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witliiu  a  reasonable  time,  ^ning  notice  of  their  inteu-  1-405 
tiou  so  to  tlo  witLiu  thirty  days  after  the  receipt  of 
the  proofs  heroin  required  ;  and  as  a  part  of  the  pre- 
liminary proofs  of  loss,  the  assured  shall,  if  required, 
furnish  plans  and  specifications  of  the  buildings  de- 
stroyed or  damaged. 

The  cash  value  of  property  destroyed  or  damaged 
by  fire  shall  in  no  case  exceed  what  would  be  the  cost 
to  the  assured,  at  the  time  of  the  fire,  of  replacing  the 
same  ;  and  in  case  of  the  depreciation  of  such  prop- 
erty, from  use  or  otherwise,  a  suitable  deduction  from  1466 
the  cash  cost  of  replacing  shall  be  made,  to  ascertain 
the  actual  cash  value. 

10.  This  insurance  (the  risk  not  being  changed)  may 
be  continued  for  such  further  time  as  shall  be  agreed 
on,  provided  the  premium  therefor  is  paid  and  en- 
dorsed on  this  policy,  or  a  receipt  given  for  the  same,  • 
and  it  shall  be  considered  as  continued  under  the 
original  representaiious,  and  for  the  original  amounts 
and  divisions,  unless  otherwise  specified  in  writing;!*^' 
but  in  case  there  shall  have  been  any  change  in  the 
risk,  either  within  itself  or   by  neighboring  buildings, 

not  made  known  to  the  company  by  the  assured  at  the 
time  of  renewal,  this  policy  and  renewal  shall  be  void. 

11.  It  is  a  part  of  this  contract  that  any  person, 
other  than  the  assurer!,  who  may  have  procured  this 
insurance  to  be  taken  by  this  company,  shall  be  deemed 
to  b-j  the  agent  of  the  assured  named  iu  this  policy, 
ani]  not  of  this  company  under  any  circumstances 
whatever,  or  in  any  transaction  relating  to  this  insur- 


ance. 


1'2.  It  is  furthermore  hereby  expressly  provided  and 
mutually  agreed,  that  no  suit  or  action  against  this  com- 
pany, for  the  recovery  of  any  claim  by  virtue  of  this  policy 
shall  be  sustainable  in  any  court  of  law  or  chancery, 
until  after  an  award  shall    have  been  obtained,  fixing 
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14G9  the  amount  of  such  olaiui  iu  the  nianiiGr  above  pro- 
vided, nor  uuless  such  suit  or  actiou  shall  be  com- 
menced within  twelve  mouths  next  after  the  loss  shall 
occur ;  and  should  any  suit  or  action  be  commeuced 
against  this  company  after  the  expiration  of  the  afore- 
said twelve  mouths,  the  lapse  of  time  shall  be  taken 
and  deemed  as  coiiclusive  evidence  agaiust the  validity 
of  sr.ch  claim,  any  statute  of  limitation  to  the  contrary 
uotwithstandi)ig 

1470  13.  No  los.;  rr  damage  to  merchandise  iu  wiudows 
to  be  paid  by  this  company  if  occasioned  by  fiie 
originating  therein. 

Itij  " propi'rtij  held  in  trust "  is  infenilcd,  pmpciii/ 
held  under  a  deed  of  trmt,  or  under  the  (iiipointiiient  of 
a  court  of  law. 


g@^  GAS. — The  generating  or  evaporating   within 

the  building,  or  contiguous  thereto,  of  any  substance 

1171  '^^^  '''  burning  gas,  or  the  use  of  gasoliue  for   lighting, 

\\:  prohibited    under    this  policy,  uuless  jjermittcd  iu 

writing  hereon. 

g®""  Fences  and  other  ijard  futures,  also  store  furni- 
ture and  Jixtures,  plate  glass  in-  doors  and  icindinvs 
(when  the  plates  are  of  uiue  square  feet  or  more),  and 
frescoed  work  or  gilding  on  walls  or  ceilings,  are  not  in- 
sured under  the  within  policy,  unless  separately  and 
specifically  mentioned. 
1472 

JUSg^"  Mechanics'  Nisi: — The  working  of  carpeuters, 
roofers,  tinsmiths,  gas-fitters,  plumbers,  or  other  me- 
chanics, iu  building,  alteriug  or  rejiairing  the  premises 
named  iu  this  polic}',  will  vitiate  the  same,  uuless  per- 
mission for  such  work  be  endorsed  in  writing  hereon, 
excepting  in  dwelling  houses  only,  where  five  days  are 
allowed  in  any  one  year  for  incidental  rejiairs  without 
notice  or  endorsement. 
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JS®*  Kerosene. — The    use    of  refined    Kerosene  oil,  1473 
when  of  the  standixrd  of  120°  Falir.  quality,  for  lights 
only  in  stores  and  dwellings  is  permitted,  provided  the 
same  be  drawn  and  the  lamjis  tilled  and   trimmed  by 
daylight  only,  and  without  tiie  use   of  artificial  light. 


And  it  is  hereby  mutually  understood  and 
agreed,  by  and  between  this  company  and  the  assuied, 
tliat  this  policy  is  made  and  accepted  iu  reference  to 
the  foregoing  terms  and  conditions,  and  to  the  classes 
of  hazards  and  memoranda  printed  on  the  back  of  1^'* 
this  policy,  which  are  hereby  declared  to  be  a  part  of 
this  contract,  and  are  to  be  used  and  resorted  to  in 
order  to  determine  the  rights  and  obligations  of  the 
parties  hereto,  in  all  cases  not  herein  otherwise  spec- 
ially provided  for  in  writing. 

In  witness  whereof,  the  Jefferson  Insurance  Com- 
pany, in  the  City  of  New  York,  have  caused  tliese 
presents  to  be  signed  bv  their  President  and  attested 
by  their  Secretary,  in  the  City  of  New  York,  this  ' 
fiventidh  day  of  S<-j>feinhcr,  iu  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-one. 

S.\ML.  E.  Belcheb, 

Presider/d. 

Wm.  B.  Flower, 

Secretary. 
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Schedule  of  Insurance  effected  for  Madison  Avenue 
Baptist  Church  by  Seward,  Hopwood  &  Co.,  Fire, 
Marine,  Life  and  Accident  Insurance  Brokers,  No. 
11  Pine  Street,  New  York  (Eemoved  to  No.  201  Broad- 
way): 


Expiration. 


1177 


Seji.  16,  1871,  to  Sep.  16,  187i 


16, 
16, 
16, 
16, 
16, 
16, 


16, 

16, 
16, 
16, 
16, 
16, 


Sop.  16, 
"  16'. 
'  16, 
"  16, 
"  16, 
"     16, 

Nov.  20, 
"     20, 


1872,  to  Sep.  16, 
16, 
16, 
16, 
16, 
16, 
•'  to  Nov,  20, 
20, 


\%1Z 


1170 


Lorillard 

Jefferson 

Sterling 

Bowery 

United  States. 
Merchants. .  . . 
Liv.  &  London. 


Less 

Paid    Sept. 


1178  Nov.  20,  1871,  to'Nov.  20,  1872. . 
"     20,     "  "  20,     "     . . 


Sep.   16,  1873,  to  Sep.   16,  1874.. 

'•     25,     "  "  25,     "       . 

Oct.   16,     "       to  t)ct.   16,     "     . . 


Sep.  16.  1S74,  to  Sep.   16,  1875.. 

"     25,     ■■  "  25,     " 

Oct.     1,     •'       to    Oct.     1,     •' 


Company. 


Nassau . 
Pacific . 


Paid  Dec.  8 


Jefferson  

Liv.  &  London. 

Bowery 

I'nited  States. . 

Merchants 

Sterling 

Nassau 

Pacific 


Paid  Dec. 


Merchants. 
Bowery  . .  . 

sterling.. . 


Paid    Jan. 


Merchants. 
Bowery  . . . 
Sterling..  . 


Paid  Nov. 


Number. 


280,199 
153,501 
19,457 
260,093 
147,843 
187,539 
1,332,876 


28,1871 


64,669 
167,028 


1871. 


722,787 

1,619,532 

271,692 

151,183 

198,756 

23,486 

70,120 

208,796 

21, 1872 


211,628 

283,795 

27,991 


29,  1874 


223.860 

295.656 

32,709 

20,  1874 


Amount. 


Premium. 


$11,000 
5,000 
6,000 

10,000 
6,000 
6,000 

12,000 


5,500 
5,500 


2,500 
6,000 
5,000 
3,000 
2,500 
3,000 
5,500 
5,600 


2.500 

10,000 

3.000 


2.500 

10,00( 

3,000 


$60  00 
21  25 
29  75 
42  60 
29  75 
25  00 
59  50 


$267  75 
12  75 


$256  00 


$30  00 
30  00 

$60  00 


$10  63 

29  75 
21  25 
14  88 
12  50 
14  88 

30  00 
30  00 

$163  89 


$15  00 
62  50 
20  50 

$98  00 

i 


$15  00 
62  50 
20  60 

$98  00 
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Expiration. 


Company. 


Sep.  10,  1875,  to  Sep.  16,  1ST6. 

"    25,     "  ■'  25,     ■■     . 

Oct.     1,     •■      to  Oct.    Ifi,     "     . 


Sep.  16,  1876,  to  Seji.   16,  1877. 

"    25,     "         ••  25,      "     . 

Oct.     1,     "       to  Oct.      1,      "     . 


Merchants 
Bowery. . . 
Sterling. .  . 


Paid  Oct.  5, 


Merchants. 
Bowery . . . 
Sterling;.  .  . 


I'aid  $53  on    Oct.   2, 
Paid  .^15  on    Nov.  9, 


Number. 


236,fl73 

304,567 

36,416 


1875. 


248,123 

314,755 

42,057 


Amount. 


Pekmium. 


2,600 

10,000 

3,000 


*12  50 

52  50 
17  00 

|82  50 


2,500      $\0  00 
10,000        43  00  1481 
3,000         15  00 


ia76  I 
1876  ) 


168  00 


KxhiUnt   Xo.    119. 


No.  5. 


Bond  foe  $500. 


1482 


[In  other  respects   identical  in  form  with  Exliibit 
71  (bond  No.  B)  ante,  page  345.] 


Uviiil>ii    ]Vo.    1*2 1 

J)r.     Madison  Ave.  Baptist  Church,  >i>  ace    [Page  G. 
tn'tli  J.  MiLBANK,  Trcasurrr  nnUduvi  Fund.    Or. 

By  cash  from  loans  to  Church  ;  loans  by 

David  Jones $1,000 

200 

W.  H.  Chapman,  T.  Balen  & 

Co.  note 1,000 

W.  H.  Chapman,  handed  J. 

S.  Cunningham,  Tr 200 


1483 


1484 


1485 


1486 
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A.  P.  Arnold 

$500 

K.  Arnold    

500 

Jno.  T.  Cunningbam     

375 

W.  E.  Maitiu     

375 

T.  Porter 

200 

W.  H.  Taylor 

200 

W.  W.  Todd 

2U0 

S.  Colgate 

200 

E.  Austin 

200 

R.  Colby : 

200 

Joliu  P.  TowDsend 

200 

James  Stokes 

200 

H.  H.  Durkee 

20O 

J.  S.  Dickinson 

200 

C.  H.  Benedict 

200 

W.  A.  Darling 

200 

G.  W.  Abbe 

200 

W.  J.  Todd   

200 

J.  Milbauk 

200 

A.  P.  Arnold,  note 

200 

M.  C.  Hull,  note 

200 

W.  M.  Baxter,  note 

200 

James  Cummings 

500 

Total  rec'd  from  loans . 

$8,250  00 

1487 
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Liabilities.      (Feb'y  4,  1S61.) 

Due  1861. 

Mar.    6.     Church  note  endorsed  b_y  Trustees 

individually   

Mar.  20.     (  luirch  note  endorsed   by  Trustees 

individually 

Loans  to  cliurch  by  David  Jones. .       $1,0<10  00 

"  David  Jones. .      2(10  00 

W.    H.  Chapman,  P.  Balen  &  Co. 

note 1 ,000  00 


4,000  00 
3,000  00 
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"                 Vf.  H.  Chapman -$200  00 

"                 James  Cumniings 500  00 

A.  P.   ArnoUl 500  00 

R.  Colby  Arnold 500  00 

R.  Colby 200  00 

"                 Jno.  F.  Cunningham 376  00 

W.R.Martin, 375  00 

T.  Porter 200  00 

W.  H.  Taylor 200  00 

\V.  W.  Todd 200  00 

S.  Colgate 200  00 

J.  P.  Townsend 200  00 

James  Stokes 200  00 

E.  Austen 200  00 

H.  H.  Durkee 200  00 

J.  S.  Dickinson 200  00 

C.H.Benedict 200  00 

W.  A.  Darling 200  00 

G.  W.   Abbe 200  00 

W.J.Todd 200  00 

J.  Milbank 200  00 

A.  P.  Arnold,  note 200  00 

Wm.  M.  Baxter,  note 200  00 

M.  C.  Hull,  note 200  00 

Feby.  Dec.  14.  Church  note,   favor  Bateman  <k 

Co 

"         20.  Church    note,    favor    of    Locke, 
Cragie  <t  Co.,  plumbing  and 

gas  fitting ... 

•Mar.  Mar.     4.  Church  pd.   on  ace.  organ  pur- 

cliased  of  H.  Erben 

May  4.  Church  paid  Winter  and   Bond, 

glass  

"  Due    Jno.    F.    Cunningham   on 

$2,061  32  note  paid  to  him  by 
church,  of  which  the  building 
fund  furnished  Jno.  F.  C.  |500 

towards  payment 

"                   Due  M.  C.  Hull,   for  hardware, 
as  per  his  bill. 

Carried  forward 


1488 


1481) 


$8,250  00 
248  69 

483  20 

1,023  33 

125  00 

1,561   32 

80  10 

$18,771   64 


1490 


1491 
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Liabilities 
Amount  brought  iorward...  ^IS,?"?!   64 

,.       ^  T)ueJ  G  Dubois  &  Co.,  bal. 

May  4.  jraej.tr.  i'  180  00 

on  doors 

Due  W.  &  J.  Sloan,  carpets 

or  chapel,  due  Is  ov.  b 

Due  T.  C.  Haughton,  pulpit  ^^^^^  ^^ 

chairs  and  table 

Due    Locke,  Cragie   &  Co.,  ^^  ^^ 

plumbing 

8A«g.,.lulyl,'61.  Duo   Locke.   Cragie   &  Co.,  ^^ 

1493  gas  fixtures,  Ac 

Due  A.  T.  Stewart  &   Co.,  ^^ 

upholstering  in  church .  . 
..        Due  W.  &  I.  Sloan,  carpets  ^  ^^^^  ^^^ 

inchurch '' 

Due  Interest  on   mortgages 

due  Feb.  1,  1861 ^'^^^  ^'^ 

Due  H.  H.  Leeds,  auctioneer,  ^^  ^^ 

advertising 

..         Due   ILErben,  balance    due  ^^^^^  ^^ 

on  organ 

..        Due   G.   Thomas,   architect,  ^^ 

1494  im  less  S50  donation..  ^  ^^^  ^^ 

Due  H.  Volk  &  Co 

$34,045  S9 
Due   John   F.    Cunningham, 

for  lumber 

Due    M.   C.   Hull,   note    for 

hardware ^^^S  97 

Due    W.    I.    Douglass,    bal. 
painting 

Exhibit  No.  121,  C. 

1495  H  H.  Durkee,  due  him  for 

loan  to  building  fund....       1200  00 
H.  H.  Durkee,  due  by  lum  ^^ 

par  note,  due  May,  1861 .  'b    io 

David  Jones,  due  him  loans 

to  building  fund 1.000  00 

David  Jones,  due  him  loans  ^^  ^^ 

to  building  fund '''J"  "" 

W.H.  Taylor,  due  him  loans  ^^^  ^^ 

to  building  fund 

Wm.    W     Todd,   due    him  ^         ^^^  ^^ 

loan  to  building  fund 

Sam-1    Colgate,     due    him  ^^^  ^ 

loan  to  building  fund. ... 
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Pi'E  KOR  Materials  and  Work  on  Edifice  and   Fi:rnitiirb. 

Volk  &  Co.,  estimate $6,100  00 

A.  T.  Stewart  &  Co.,  esti- 
mate,   2,100  00 

AV.  ifc  J.   S^oan,  estimate...  1,400  00 

Dickerson,  W.  efe  Reed,  or- 
gan note,  estimate 1,100  00 

Mitchell,      Vance     &     Co., 

Locke,  C.  &  Co.,  estimate  COO  00  ,  ,,,_ 

14  i7 
H.  Erben,  note  for  organ,  due 

Feb.  12,  estimate 1,100  00 

Bateman,  note 100  00 

Schaetder,  estimate 120  00 

Douglass,  painting. ......  150  00 

Douglass,  sliades  and  awn- 
ing   75  00 

Jno.  F.  Cunningham 

M.  C.  Hall 

Accommodation  Loans. 

Trustees'    individual    notes,  1498 

due  March,  '62 3,000  00 

Trustees'   individual    notes, 

due  March,  '62 500  00 

Chruch  note,    endorsed    by 

truteess  individually,  Apl., 

'68...-. 2,000  00 


Exhibit  No.  133.  j^ug 

At  a  meeting  of  the  Trustees  Madison  Avenue  Bap- 
tist Church,  hekl  at  49  Exchange  Place,  present 
Messrs.  J.  Milbank,  W.  I.  Todd,  J.  P.  Townsend  and 
Geo  W.  Abbe,  it  was 

Eesolved,  that  the  treasurer  be  requested  and  au- 
thorized to  pay  to  J.  Milbank,  treasurer  of  the  Build- 
ing Fund  of  the  Madison  Avenue  Baptist  Church,  the 
sum  of  |583-[-^7,  being  interest  due  to  him  on  $592y^xr 
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1500  from  October  22,  1862  to  November  13,  1876.  To 
Geo.  W.  Abbe  $393x^0  on  $400  from  October  '22, 1862, 
to  November  13,  1870.  To  Edward  Austen,  1196  jVt 
on  $200  from  October  22,  1862,  to  November  13, 1876. 
To  H.  H.  Dnikee,  121-rVu  on  $123-j\,fv,  from  October 
22,  1862,  to  November  13,  1876.  Also  to  pay  the  in- 
terest due  to  on  bond  No.  5  for  $500,  from  October  22, 
1862,  to  Novemboi-  13,  1876. 

There   being   no   other  business,  the   meeting   ad- 
journed. 

1501  Geo.  W.  Abbe, 

Secretary. 
New  York,  April  14,  1879. 

The  above  is  a  correct  copy  of  the  minutes  of  the 
meeting  of  April  14,  1879. 

Geo.  W.  Abbe, 

Secretarij. 


1502 


i-:\iiii>it  iVo.  1*1.1. 

(Copy.) 
No.  111.  New  York,  April  26.  1879. 

Fourth  National  Bank  of  the  City  of  New  York. 
1503 

Pay  to  the  order  of  Geo.  W.  Abbe  three  hundred 
ninety-threeyVu  dollars. 

($493tVo-)- 

(Signed)  Jno.  P.  Townsend, 

Treasurer. 
(Endorsed)— Geo.  W.  Abbe. 
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Exhibit  IVo.  1S6.  1504 

(Copy.) 
No.  114.  New  York,  April  2(),  1879. 

FouuTH  National  Bank  of  the  City  of  New  Yokk. 

Pay  to  tliG  order  of  Ladies'  Aid  Society  of  the 
Madison  Avenue  Baptist  Church  four  hundred  and 
ninety-two  and  iVir  dollars  ($492yV'T). 

(Signed)  Jno.  P.  Townsend, 

Treasinrr. 
Endorsed)— Charlotte     C.    Abbe,    Treasurer    of    the  "^^^^ 
Ladies'  Aid  Society  of  the  Madison  Avenue  Bap- 
tist Church. — Geo.  W.  Abbe. 


Exhibit  Ao   1'17. 

Eeceived,  New  York,  April  26,  1879,  fioru  Mr.  John 
P.  Townsend,  treasurer  of  Madison  Avenue  Baptist 
Church,  three  hundred  and  ninety-three  yVtr  dollars, 
being  in  full  for  interest  on  loan  of  $400  (from  October 
22,  18G2,  to  November  13,  1876)  to  the  Madison  150G 
Avenue  Baptist  Church. 

(Signed)  Geo.  W.  Abbe. 
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New  York, 187. 


Madison  Avenue  Baptist  Chuech  , 

aijainst 

Baptist     Church     in     OliverI 
Street. 


1507 


New  York,  July  28,  1877. 
Eeceived  from  Addison  Brown,  Esq.,  attorney  for 
plaintiff,  one  hundred  and  seventy-five  dollars  for  Ref- 
eree's fees  on  delivering  third  report  herein  ($175.00). 
$175.  ^  W.  B.  Winterton. 

48 
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1508  E-xliibil  Xo.  1.29.  ^V^'^^' 

NEW    YOEK    SUPEEME    COURT, 

City  axd  County  of  New  York. 


1509 


1510 


1511 


The  Coeporation,  which  ry  yirtue  of 
a  certain  order  made  by  Hon.  George 
G.  Barnard,  a  Justice  of  the  Supreme 
Court  aforesaid,  on  tbe  6tli  day  of  De- 
cember, 186-2,  is  entitled  "  The  Madi- 
son Avenue  BaiDtist  Church,"  but 
which  was  formerly  called  the  Baptist 
Church  in  Oliver  Street,  and  William 
Phelps,  William  H.  Chapman 
Eichard  Stout,  William  D.  Murphy, 
Wiliam  J.  Todd  and  Eobert  Colby, 
Trustees'  of  and  corporators  in  the 
religious  Society  aforesaid, 

Plaintiff's^ 

ajjain  t 

The  Alleged  Corporaiion,  which  under 
a  certain  order  made  by  one  of  the 
Justices  of  the  Supreme  Court  afore- 
said, on  the  12th  day  of  July,  185V), 
was  called  the  Madison  Avenue  Baji- 
tist  Church,  and  Jeremiah  Milbank, 
George  W.  Abbe,  Maurice  C.  Hull, 
John  F.  Cuuningham  and  Stephen 
B.  Colgate,  claiming  to  be  Trustees 
of  and  Corporators  in  the  religious 
Society  last  aforesaid, 

Uefendi 


)Injunclion. 


ants!.] 


It  appearing  satisfactorily  to  me  by  the  complaint  o 
the  plaintiffs  in  this  action,  duly  verified  by  them,  and 
read  and  used  as  an  affidavit  that  sufficient  grounds 
for  an  order  of  injunction  exist 

I  do  hereby  order  that   you,  the  defendants,  and 
each  of  yon,  refraiij  from  interfering  with  or  disturb- 


J 
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ing  in  any  manner,  directly  or  indirectly,  the  posses- 1512 
sion  of  the  plaintiffs  of  the  land  and  church  edifice  at 
the  corner  of  Madison  Avenue  and  Thirty-first  street, 
in  the  City  of  New  York,  and  the  other  property  in  the 
complaint  described,  and  the  rents  and  revenues 
thereof,  or  the  collection  of  the  same,  or  from  inter- 
fering with  or  disturbing  in  any  manner,  directly  or 
indirectly,  the  conduct  of  the  accustomed  religious 
services  in  the  said  church  edifice  held  under  the  di- 
rection of  the  plaintifl's,  either  by  force,  threats,  vio-  ^5^3 
leuce,  or  in  any  other  manner  whatsoever,  until  the 
further  order  of  this  court,  and  in  case  of  disobedience 
to  this  order,  you  will  be  liable  to  the  punishment 
therefor  paescribed  by  law. 

George  G.  Barnard, 
J.S.C. 

Dated  New  York,  11th  July,  1863. 

1514 
To  Jeremiah  Milbank, 

President  of  the  alleged  Corporation,  the.  Madi- 
son Avcmie  Baptist  Church,  one  of  the  defend- 
ants. 
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1515  NEW  YOKK  SUPEEME  COUKT, 

City  and  County  of  New  York. 


The  Corporation  which,  uy  virtue  of 
a  certain  order  made  by  Hon.  George 
G.  Baruard,  a  Justice  of  the  Supreme 
Court  aforesaid,  on  the  6tli  day  of 
December,  18o'.^,  is  entitled  "  The 
Madisou  Avenue  Baptist  Church," 
but  which  was  formerly  called  the 
Baptist  Church  in  Oliver  Street,  and 
William  Phelps,  William  H  Chap- 
man, Eichard  Stout,  William  D. 
Murphy,  William  J.  Todd  and  Eobert 
Colb}^  Trustees  of,  and  Corporators 
in,  the  Eeligious  Society  aforesaid, 

Plamflffs^ 


1516 


1517 


against 

The  alleged  Corporation  which,  under 
a  certain  order  made  by  one  of  the 
Justices  of  the  Supreme  Court  afore- 
said, on  the  12th  da}'  of  July,  1859, 
was  called  the  Madison  Avenue  Bap- 
tist Cluirch,  and  Jeremiah  Milbank, 
Geoige  W.  A bbe,  Maurice  C.  Hull, 
John  F.  Cunningham  and  Stephen 
B.  Colgate,  claiming  to  be  Trustees 
of,  and  Corporators  in,  the  Eeligious 
Society  last  aforesaid, 

Defendants. 


Stmimons. — 
For  B-elief. 


1518 


/ 


To  the  Defendant  Jeremiah  Milbank,  President  of  the 
alleged  corporation,  the  Madison  Avenue  Baptist 
Church,  one  of  the  defendants  : 
Tou  ai'e  hereby  summoned  and  required  to  answer 
the  complaint  in  this  action,  of  which  a  copy  is  here- 
with served  >upon  you,  and  to  serve  a  copy  of  your 
answer  to  the  said  complaint  on  the  subscriber  at  liis 
office  No.  Ill  Broadwa}',  in  the  city  of  New  York, 
within  twenty  days  after  the  service  hereof,  exclusive 
of  the  day  of  such  service  ;  and  if  you  fail  to  answer 
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the   said   complaint   within   the   time   aforesaid,   tiio  1519 
plaintiff  in  this  action  will  apply  to  the  court  for  the 
relief  demanded  in  tlie  comiilaint. 
Dated  New  York,  11th  July,  18G3. 

Wm  E.  Martin, 

riaintiffti'  Alfornei/. 


U.  S.  Rev. 

Stamp, 

Canceleil. 


NEW  YORK  SUPREME  COURT,       ^^^^ 

City  and  County  of  New  York. 


The  Corporation  which,  by  virtue  of 
a  certain  order  made  by  Hon.  George 
G.  Barnard,  a  Justice  of  the  Supreme 
Court  aforesaid,  on  the  Gth  day  of 
December,     1862,     is    entitled    The 
Madison    Avenue    Baptist     Cliurcli, 
but   which   was  formerly  called  the 
Baptist  Clinrch  in  Oliver  Street,  and 
William   Phelps,  William    H.  Chap-f 
man,    Richard    Stout,     William     D.l 
Murphy,  William  J.  Todd  and  Robert! 
Colby,  Trustees  of,   and    Corporatorsj 
in,  the  Religious  Society  aforesaid,     \ 

Pla!iitijs\ 
(ujainst  I 

The  alleged  Cordoeation  which,  underI 
a  certain  order  made  by  one  of  tliel 
Justices  of  the  Supreme  Court  afore-l 
said,  on  the  l"2th  day  of  July,  1859, 
was  called  the  Madison  Avenue  Bap- 
tist Church,  and  Jeremiah  Miibank, 
George  W.  Abbe,  Maurice  C.  Hull, 
John  T.  Cunningham  and  Stephen  B. 
Colgate,  claiming  to  be  Trustees  of, 
and  corporators  in,  the  Religious 
Society  last  aforesaid, 

Defendants. 

The   plaintifls    complain   of    the    defendants,    and 
allege : 

That  the  said  corporation,   the    Madison   Avenue 


1521 


1522 
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1523  Baptist  Church,  one  of  the  plaintiffs,  are  a  religious 
corporation  duly  created  by  and  under  the  laws  of 
this  State,  organized  under  an  act  entitled  "  An  Act 
to  enable  all  the  religious  denominations  in  this 
State  to  appoint  Trustees  who  shall  be  a  body  cor- 
porate for  the  purpose  of  taking  care  of  the  tempo- 
ralities of  their  respective  corporations,  and  for  other 
pui'poses  therein  mentioned,  passed  Gth  April,  1784, 
and  the  acts  amending  the  same,  and  that  the  other 
plaintiffs  are  Trustees  and  corporators   in  the  relig- 

1524  ious  society  aforesaid. 

That  the  alleged  corporation  called  the  Madison 
Ave.  Baptist,  one  of  the  defendants,  was  created  by 
and  under  the  laws  of  this  State,  and  organized 
under  an  act  entitled  "  An  Act  to  provide  for  the  in- 
corporation of  religious  societies,  passed  5th  April, 
1815,  and  the  acts  amending  the  same,  and  that  the 
other  defendants  claim  to  be  Trustees  of,  and  corpo- 
rators in,  the  religious  society  last  aforesaid. 

That  on  and  before  the  25th  day  of  August,  1862, 

1525  tliG  corporation  plaintiffs  were  the  owners  of  certain 
lands  and  a  church  edifice  thereon,  in  Oliver  street, 
in  the  City  of  New  York,  and  occupied  the  same  for 
their  public  worship  and  the  purposes  of  their  so- 
ciety. 

And  that  the  alleged  corporation  defendants  were 
the  owners  of  certain  lands  and  a  church  edifice 
thereon,  in  Madison  avenue,  in  said  City,  and  occu- 
pied the  same  for  their  public  worship  and  the  pur- 
poses of  their  society. 

1526  That  on  or  about  the  25th  day  of  August,  1862, 
the  corporation  plaintiffs  duly  made  and  entered  into 
a  certain  agreement  with  the  corporation  defendants 
for  a  union  of  their  respective  bodies — by  which  it 
was  agreed  that  the  corporation  defendants  should, 
by  some  proper  conveyance,  transfer  all  its  real  and 
personal  property  to  the  plaintiffs,  and  that  the  cor- 
porate powers  of  the  defendants  should  then  cease, 
and  that  the  defendants  should  make  a  list  of  their 
church  members  duly  certified  by  its  clerk,  for  the 
purpose  of  the  union  of  said  members  with  the  church 
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of  the  plaintiffs,  and  that  ou  the  presentation  of  said  1527 
list  to  the  plaiutifl's  the  tlefeudauts'  members  should 
be  coustituted  members  of  the  plaintiffs'  church.  And 
that  thereupon  the  regular  services  of  the  plaintiffs 
should  be  held  in  the  said  church  edifice  on  Madison 
avenue  theretofore  owned  by  the  defendants. 

And  that  it  was  also  therein  agreed  that  the 
Trustees  of  the  plaintiffs  should  then  resign,  and 
that  an  election  of  new  Trustees  then  be  ordered, 
and  that  the  resignation  of  the  then  existing 
Trustees  of  the  plaintiffs  should  take  effect  when  the  1528 
said  new  Trustees  should  have  been  elected  in  their 
places. 

And  that  it  was  also  therein  agreed  that  tlie  plain- 
tiffs should  then  take  the  necessary  stejjs  to  cause  its 
corporate  name  to  be  changed  to  that  of  the  Madison 
Avenue  Baptist  Church. 

And  that  it  was  also  therein  agreed  that  upon  the 
said  transfer  by  the  defendants  of  its  jjroperty  to  the 
plaintiff's,  that  all  the  real  and  personal  property 
owned  by  the  defendants  and  all  owned  by  the  plain-  1529 
tiffs  should  become  liable  for  the  debts  of  both  the 
said  churches. 

And  that  it  was  also  therein  agreed  that  as  soon 
as  possible  after  the  said  election  of  the  new  Trustees 
aforesaid,  they  should  order  a  public  sale  of  the  pews 
at  their  assessed  value,  and  upon  the  same  terms  and 
conditions  as  provided  for  by  the  form  of  deed  for- 
merly adapted  by  the  defendants.  And  that  at  such 
sale  the  owners  of  pews  theretofore  sold  by  the  de- 
fendants which  amounted  to  $31,000,  should  each  1530 
have  the  right  to  purchase  a  pew  or  pews  of  equal 
value  to  those  theretofore  purchased  by  them  without 
further  payment  than  the  amount  of  premium  which 
might  be  bid  for  the  choice,  and  that  they  should  re- 
ceive a  deed  therefor  similar  to  the  deed  theretofore 
given.  And  that  also,  at  the  sale  aforesaid,  the  then 
members  of  the  pLuntifi's'  chui-ch  corporation  should 
have  the  right  to  purchase  pews  in  the  said  edifice 
ou  Madison  avenue,  amounting  in  the  aggi-egate  to 
a  sum   not   over   $31,000    without    any  payment  (or 
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1531  merely  a  nominal  one)  except  the  premium  that  might 
be  bid  for  the  choice  of  pews.  And  such  purchaser 
should  receive  from  the  plaintiffs  after  their  corporate 
name  should  have  been  changed,  deeds  for  such  pews 
similar  to  the  deeds  that  had  therefore  been  given. 

And  the  plaintiffs  allege  that  the  said  agreement 
was  in  all  respects  ratified  and  confirmed  and  ap- 
proved by  the  corporators  of  the  defendants,  at  a 
meeting  duly  held  for  that  purpose  on  the  29th  of 
September,  18(i"i,  and  that  the  Trustees  of  the  defend- 

1532  ^^^^  were,  by  them,  authorized  and  directed  to  present 
the  petition  to  the  Supreme  Court,  and  obtain  the  order 
hereinbefoio  sot  forth,  and  that  the  said  agreement  was 
in  all  respects  ratified,  approved  and  confirmed  by  the 
defendants  at  a  meeting  of  their  church  held  for  that 
purpose,  and  that  the  said  agreement  was  in  all  respects 
ratified,  approved  and  confirmed  by  the  plaintifi's  at  a 
meeting  of  their  church  held- for  that  purpose. 

And  the  plaintiffs  allege,  that  at  the  time  of  said 
agreement,   the  said    corporation  ^plaintiffs  were  the 

1533  owners  and  possessed  of  certain  real  and  personal 
estate  in  the  State  of  New  York,  which  was  worth  the 
sum  of  sixty-five  thousand  dollars  over  and  above  all 
the  debts  and  liabilities  at  that  time  existing  of  the 
plaintiffs,  and  that  at  the  time  of  the  said  agreement,  the 
defendants  were  the  owners  of  the  said  church  edifice 
and  lands  on  Madison  avenue,  which  they  valued  at  the 
sum  of  $123,000,  and  that  they  were  indebted  to  variuos 
persons  in  the  sum  of  about  !{;73,000  ;  owing  to  the  de- 
rangement of  business  and  the  finances  of  the  county 

1534  ^y  ^^^®  existing  war,  they  had  failed  to  realize,  from 
subscriptions  and  from  the  sale  of  pews  in  their  church 
edifice,  what  they  had  anticipated,  and  owing  to 
■various  causes  stated  in  their  petition  hereinafter 
mentioned,  they  were  unable  to  pay  their  liabilities  or 
meet  the  current  expenses  of  their  church. 

And  the  j^huutiffs  allege,  that  they  have  fully  per- 
formed, on  their  part,  their  agreement  aforesaid,  in  all 
things  to  b3  done  and  performed  by  them  to  the  time 
of  the  making  of  this  their  complaint  in  this  action, 
And  that  a  petition  was  presented  by  the  corporation 
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defendants  to  the  said  Supreme  Court,  on  the  17th  1535 
day  of  October,  1862,  at  a  Special  Term  tliei'eof,  in 
the  City  of  New  York,  wherein  they  set  forth,  among 
other  things,  the  said  agreement,  and  their  said 
financial  condition  and  tiie  amount  of  their  property 
and  liabilities  as  aforesaid,  and  their  inability  to  meet 
their  liabilities  or  to  meet  the  current  expenses  of  their 
church,  and  the  grounds  and  reasons  whereof  they 
coutinued  the  performance  of  their  agreement  afore- 
said, to  be  most  for  tlie  interest  of  the  defendants. 
And  prayed  the  court  for  an  order  under  the  provisions  1536 
of  the  act,  to  provide  for  the  incorporation  of  religious 
societies  aforesaid,  authorizing  the  sale  and  convey- 
ance to  the  plaintiffs  of  the  said  lands  and  church 
edifice  on  Madison  avenue,  and  their  other  property 
then  belonging  to  the  defendants,  in  pursuance  of  the 
said  agreement,  and  upon  and  for  the  consideration  of 
the  said  union  and  the  said  asdumption  of  their  in- 
debtedness, and  other  the  consideration  of  the  agree- 
ment aforesaid.  And  that  thereupon  an  order  was 
duly  made  and  entered  at  Special  Term  of  said  court  1537 
on  the  17th  day  of  October,  18C2,  and  that  the  same 
was  afterwards  to  wit,  at  Special  Term  of  said  court 
on  the  20th  dry  of  October,  1862,  upon  the  petition 
and  motion  of  the  defendants  amended  and  confirmed 
wherein  and  whereby  the  said  court,  on  the  applica- 
tion of  the  defendants,  ordered  the  sale  and  convey- 
ance by  the  defendants  to  the  plaintiffs  of  the  lands 
and  church  edifice  on  Madison  avenue,  and  other 
property  aforesaid,  as  by  the  said  petitions  and  orders 
to  which  reference  is  liereby  made  as  a  part  of  this  l^^S 
complaint  will  fully  appear. 

And  the  plaintiff's  allege,  that  thereafter  and  in 
pursuance  of  said  order,  and  in  performance  of  the 
agreement  aforesaid,  the  said  religious  corporation 
one  of  the  defendants,  by  a  deed  bearing  date  the  21st 
day  of  October,  186i,  duly  executed,  by  and  under 
their  corporate  name  of  the  Madison  Avenue  Baptist 
Chuich  gianted,  bargained  and  sold  and  conveyed 
for  the  consideration  of  five  dollars  therein  expressed 
(and  also  upon  and  for  the  other  considerations  herein 
49 
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1539  stated,)  unto  the  religious  corporatiou,  one  of  the 
plaintiffs,  under  their  corporate  name  of  the  Baptist 
Church  in  Oliver  street,  the  lands  and  church  edifice 
on  Madison  avenue  aforesaid,  and  their  other  prop- 
erty, as  follows  : 

All  those  five  certain  lots  of  land,  situate,  lying  and 
being  in  the  City  of  New  York,  with  the  church  edifice 
and  lecture  room  thereon  erected,  which  taken  to- 
gether, are  bounded  as  follows  :  Beginning  the  south 
easterly   corner    of  Madison  avenue  and  Thirty-first 

1510  street,  and  running  thence  southerly  along  the  easterly 
line  or  side  of  Madison  avenue  seventy-eight  feet  ; 
thence  easterly,  and  parallel  with  Tliirtj'-first  street, 
one  hundred  feet ;  thence  southerly,  and  parallel  with 
Madison  avenue,  twenty  feet,  to  the  centre  line  of  the 
block,  between  Thirtieth  and  Thirty-first  street;  tlience 
easterly  along  said  centre  line,  and  jaarallel  with 
Thirty  first  street  fifty  feet ;  thence  northerly,  and  pa- 
rallel with  Madison  avenue  ninety-eight  feet,  io  the 
southerly  line   or  side  of  Thirty-first  street,  one  hun- 

1541  <^li'ed  and  fifty  feet,  to  the  place  of  beginning.  Toge- 
ther with  the  organ,  furniture,  and  fixtures  of  every 
description  whatever,  belonging  to  said  party  of  the 
first  part. 

And  the  plaintiffs  allege  that,  in  performance  of  the 
said  agreement,  all  the  members  of  the  defendant's 
church,  221  in  number,  presented  themselves  to  the 
church  of  the  plaintiffs,  and  that  they  were  thereupon 
constituted  members  of  the  plaintiff's  church,  and  re- 
ceived  into    fellowship,  and    that  the  said  agreement 

1542  ^^^'  "^  ^^^^^  respect,  fully  carried  out  and  per- 
formed. 

And  the  plaintiff's  thereupon,  and  under  said  order 
and  deed,  entered  upon  and  took  possession  of  the 
l^roperty,  real  and  personal,  so  conveyed  to  them  as 
aforesaid,  and  have  since  been  in  the  sole,  actual,  and 
exclusive  possession  of  the  same  and  every  part  there- 
of, and  that  the  membeis  of  both  of  the  said  churches 
and  congregations  have  ever  since  united  therein  in 
the  religious  services  customary  in  the  said  church, 
and  such  services  have  been  ever  since,  and  are  now, 
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there    conducted   bj-  and   mider  the   direction  of  the  1543  ■ 
plaintififs   on   the  Sabbath,  and  upon  week  days,  as  is 
usual  and  customarj. 

And  that  the  Trustees  of  the  plaintiffs  did  thereupon 
in  further  performance  of  the  said   agreement,  resign 
and  that  an  election  was  thereupon  duly  held  on  the 
9th  day  of  November,  1862,  for  Trustees  of  the  plain- 
tiff's church,  at  which  six  Trustees  were  elected,  three 
of  whom  were   chosen   from  the  former  corporators  of 
each  of  the  said  churches  respectively,  and  that  such 
six  Trustees  were  elected,  instead  of  nine,  as  was  ori- 15^4 
ginally  contemplated  by  the  i^arties,  by  common  con- 
sent of    all  the  corporators  of  both  the  plaintiffs  and 
defendants,  who  all  participated  equally,  and  voted  at 
such  election,  because  they  were  advised  that  they  had 
legal    authority  and  power  to   elect  six  Trustees,  and 
no  more. 

And  the  plaintiffs  allege  that  the  corporation  plain- 
tiffs Uiereupou  made  application,  pursuant  to  the  sta- 
tute in  such  case  made  and  provided,  to  cause  its  cor-  -le^r 
porate  name  to  be  changed  to  that  of  the  "  Madison 
Avenue  Baptist  Church,"  and  that  their  name  was  so 
changed,  by  an  order  made  on  the  sixth  day  of  De- 
cember, 18G2,  by  the  Hon.  G.  G.  Barnard,  Justice  of 
the  said  Supreme  Court. 

And  the  plaintiffs  allege  that,  on  the  eighteenth  day 
of  October,  1862,  the  corporation  plaintiffs  duly  made 
and  executed  an  obligation,  under  their  corporate  seal, 
bearing  the  date  aforesaid,  wherein  and  whereby,  for 
the  good  and  valuable  consideration  therein  expressed,  -.rip 
they  bound  themselves  to  assume  and  pay  all  the  debts 
and  liabilities  of  the  said  Madison  Avenue  Baptist 
Church,  and  to  perform  all  the  terms  upon  which  the 
said  union  was  to  be  perfected. 

And  that  they  delivered  the  said  bondjor  obligation 
to  the  defendants,  at  or  before  the  delivery  to  the 
plaintiffs,  by  the  defendants,  of  the  deed  and  convey- 
ance aforesaid,  and  as  a  part  of  the  consideration 
therefor. 

And  the  plaintiffs  further  allege,  that  all  the  pro- 
visions of  the  said  agreement,  in  respect  to  the  pews, 
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1547  and  the  sale  thereof,  have  been  duly  and  fully  per- 
formed by  the  plaintiffs  on  their  part,  except  the  de- 
livery of  certain  deeds  to  certain  purchasers  of  said 
pews,  who  have  not  called  for  the  same,  and  that  they 
are  now,  and  at  all  times,  ready  and  willing  to  deliver 
the  same,  and  offer  so  to  do. 

And  the  plaintiffs  further  allege,  that  in  perform- 
ance of  the  said  agreement,  and  of  their  oblig.ation 
aforesaid,  they  have  paid  debts  and  liabitities  of  the 
defendants  to  the  amount  of  $27,328.41. 

1548  And  they  further  allege  that,  since  the  agieement 
aforesaid,  and  the  performance  of  the  same  as  above 
alleged,  and  in  reliance  thereupon,  before  any  of  the 
acts  or  threats  on  the  part  of  the  defendants  herein- 
after set  forth,  or  any  knowledge  or  notice  of  the  same 
and  for  the  purpose  of  discharging  their  said  obliga- 
tion to  pay  the  debts  so  as  above  assumed  by  them, 
and  which  had  been  so  chaiged  upon  their  said  prop- 
erty, the  plaintiffs,  in  or  about  the  month  of  April, 
18G3,  in   pursuance  of  an  order  of  the  Supreme  Court, 

1549  ^'-'^'  ^^^^''  pui'pose  made,  sold  their  lands,  church  edifice' 
and  property  in  Oliver  street,  aforesaid,  and  delivered 
the  possession  of  the  same,  and  applied  the  jiroceeds 
of  the  sale  to  the  payment,  among  others,  of  the 
debts  of  the  said  corporation  defendants  herein,  and 
that  the  plaintiffs  have  not  now  any  church  edifice,  or 
place  for  public  worship,  other  than  the  one  now, 
owned  and  occupied  by  them  on  Madison  avenue 
aforesaid. 

And  the  plaintiffs  say  that  they  have  performed  the 
aforesaid  agreements,  assumed  the  debts  and  respon- 

1550  sibilities  of  the  said  corporation  defendant,  sold  their 
said  church  edifice  in  Oliver  street,  jjcu'ti  ///e  debts  of  the 
said  corporation  defendant,  as  far  as  above  set  forth 
and  so  far  as  said  debts  have  become  due  and  payable 
or  payment  thereofdias  been  called  for  have  transferred 
their  said  religious  services  to  tbe  said  church  edifice 
on  Madison  avenue,  and  have  sustained  such  services, 
and  the  minister  appointed  to  conduct  the  same  for 
the  mutual  benefit  of  the  church  and  congregation 
united  as  aforesaid,  embracing  their  own  former  cor- 
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poratiou  as  well  as  the  corporators  before  such  union  15r)l 
comprisiDg  the  said  Madison  Avenue  Baptist  Church, 
and  that  they  have  done  all  these  things  in  good  faith, 
induced  by  the  acts  of  the  said  corporation  defendant 
and  the  other  defendants,  and  in  reliance  upon  the 
validity  of  the  said  agreement  and  of  the  eonvej'ance 
to  the  corjjovatiou  plaintiff  made  as  aforesaid,  and  that 
the  s&id  corporation  defendant  and  the  corporators 
therein  and  the  other  defendants  have  availed  them- 
selves of  the  benefits  of  said  agreements,  and  the  acts 
and  doings  of  the  plaintiff  as  aforesaid,  have  united  1552 
with  the  phaintiflf  therein  and  liave  acquiesced  in  and 
cwniirmed  the  same,  and  without  objection  down  to  and 
until  in  or  about  the  month  of  June  just  passed  as 
hereinafter  named,  and  that  many  of  the  said  corpora- 
tors of  the  defendants,  and  all  that  desired  to  do  so, 
availing  themselves  of  the  terms  of  said  agreement,  be- 
came purchasers  of  pews  at  the  sale  thereof  therein 
provided  for  and  upon  the  terms  before  stated. 

The  plaiutifl's  further  say  that  for  the  further  main- 
tenance of  the  religious  services  of  tiie  said  church,  1553 
and  for  the  payment  of  the  salary  of  the  minister  and 
other  expenses,  they  have  let  and  rented  many  of  the 
pews  of  said  church,  at  an  annual  rent  payable  to  the 
plaintiff  by  the  occupant  or  occupants  thereof,  and 
that  such  pews  as  were  sold,  as  above  alleged,  are  held 
subject,  also,  to  the  payment  to  the  plaintiff  of  an  an- 
nual rent  by  the  purchaser  thereof. 

And  the  plaintiffs  further  allege,  that  recently,  and 
since  the  tenth  day  of  June  last,  aud  since  the  per- 
formance of  the  agreemeut  aforesaid,  the  dofendrtuts,  1554 
with  the  design  to  break  up)  and  avoid  the  union  here- 
tofore made  as  aforesaid,  have  claimed  and  asserted 
that  the  order  and  the  conveyance  aforesaid  were  il- 
legal, utterly  invalid  and  void,  and  that  neither  the 
title  nor  the  possession  of  the  lands  and  church  edifice 
aforesaid,  nor  the  other  property  described  in  and 
granted  by  said  conveyance  had  been  thereby  trans- 
ferred from  the  defendants  to  the  plaintiffs,  but  that 
the  same  was  vested  and  remained  in  the  defendants, 
corporation  ;  had  not  been  dissolved  or  in  any  manner 
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1555  ceased  to  exist ;  that  the  defendants'  chuich  had  not 
been  united  with  the  chiirch  of  the  plaintiffs,  nor  had 
it  become  dissolved,  nor  had  it  lost  its  independent  or- 
ganization or  existence  ;  that  the  name  of  the  Madison 
Avenue  Baptist  Church  had  not  been  legally  assumed 
by  the  corporation  of  the  plaintiffs,  but  still  remained 
the  name  of  the  corporation  of  the  defendants,  and  that 
the  defendants  were  and  are  entitled  to  all  the 
revenues  and  income  deiived  from  the  pew  rent^,  and 
otiier  contributions  of  the  church,  and  entitled  to  the 

15''3  possession  and  enjoyment  of  all  the  said  property  and 
the  rents  and  income  thereof  in  the  same  manner  as 
if  said  agreement  or  conveyance  had  never  been  made. 
And  that  the  defendants  liave  threatened  and  hekl 
out  their  design  and  intention  to,  and  are  about  to 
take  possession  of  the  church  property  aforesaid 
and  to  interfere  with  and  disturb  the  use  of  the 
said  church  editice  and  property,  aud  the  management 
and  control  thereof  l)y  the  plaintiffs,  for  the  ordinary 
and   customary  services  of  public  worship,  and  to  de- 

1557  pi'i^'^  *1^^  plaintiffs  of  the  benefits  of  the  said  agree- 
ment, aud  the  congregation  there  worshiping  under 
tiieir  direction  of  the  ministrations  of  their  pastor,  and 
to  subvert  the  entire  scheme,  purpose,  and  result  of 
the  union,  so  as  aforesaid  agreed  on  aud  carried  into 
effect  as  hereinafter  alleged. 

And  also  to  collect  for  themselves  aud  to  their  own 
use  the  rents  and  income  of  the  said  church,  and  to 
deprive  the  plaintiffs  of  the  same. 

And  the  plaintiffs  further  say,  that  these  acts,  doings, 

]^55g  and  threats  of  the  defendants,  operate  as  a  cloud  upon 
the  title  of  the  plaintiffs  to  said  propeity,  as  a  hind- 
rance to  the  use  thereof,  for  the  purposes  to  which  it 
is  appropriated  pursuant  to  the  trusts  upon  which  the 
plaintiffs  hold  the  same,  and  operate  also  to  embarass 
the  plaintiffs  and  involve  them  in  doubt  in  regard 
to  their  duty  as  Trustees  and  holders  of  property  ap- 
propriated to  religious  uses. 

That  it  is  essential  to  enable  the  plaintiff's  properly 
to  perform  their  trusts,  and  to  the  protection  of  those 
Avho  are  interested  in  their  due  performance,  and   to 
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the  orderly  conduct  of  religions  services  in  the  said  1559 
church  edifice  under  the  direction  of  the  plaintiffs  and 
also  to  the  collection  of  the  revenue  to  be  appropri- 
ated to  the  maintenance  of  such  services  therein,  that 
the  rights  of  the  plaintifts  and  their  title,  legal  or 
equitable,  in  and  to  the  said  propertj-,  should  be  settled, 
determined,  and  confirmed  by  the  judgment  of  this 
court,  and  that,  in  the  meantime,  and  until  such  deter- 
mination can  be  had,  that  the  defendants  and  ench  of 
them  should  be  enjoined,  restrained,  and  forbidden 
to  interfere  with  or  disturb  in  any  manner,  directly  or  15G0 
or  indirectly,  the  possession  of  the  plaintiffs  in  the  said 
land  and  church  edifice  and  other  property,  the  rents 
and  revenues  thereof,  or  the  collection  of  tiie  same,  or 
to  interfere  with  or  disturb  in  any  manner,  directly,  or 
indirectly,  the  conduct  of  the  accustomed  religious  ser- 
vices in  the  said  church  edifice,  held  irnder  the  direc- 
tion of  the  plaintiffs,  either  by  force,  threats,  violence, 
or  in  any  other  manner  whatsoever. 

"Wherefore  the  ])laintiffs  pray  that  their  title  to  said 
property,  be  settled,  determined,  and  confirmed  by  the  ^551 
judgment  of  this  court,  and  that  the  defendants  and 
each  of  them  be  perpetually  enjoined  and  restrained 
from,  and  forbidden  to  interfere  with  or  disturb  in 
any  manner,  directly  or  indirectly,  the  possession  of 
the  plaintiffs  in  the  said  laud  and  church  edifice  and 
other  property  the  rents  and  revenues  thereof,  or  the 
collection  of  the  same,  or  to  interfere  with  or  disturb 
in  any  manner,  directly  or  indirectly,  the  conduct  of 
the  accustomed  religious  services  in  the  said  church 
edifice  held  under  the  direction  of  the  plaintifl's,  either  1 5(52 
by  force,  threats,  violence,  or  in  any  other  manner 
whatsoever. 

And  that  the  plaintiffs  maj'  have  such  further  or 
other  relief  in  the  premises  for  the  establishment  of 
their  title,  and  for  the  due  performance  of  the  trusts 
devolved  upon  them  and  upon  which  the  said  property 
is  held  by  them  as  to  the  court  may  seem  meet  and 
proper. 

Wm.  E.  Martin, 

Attorney  for  PlaHtiffs. 
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City  and  County  of  New  York,  ss.  : 
1563 

William  Phelps,   one  of  the  plaintiffs,  being   dnly 

sworn,  says  :  That  he  is  the  president  of  the  religious 
coiporation  entitled  the  Madison  Avenue  Baptist 
Church,  one  of  the  plaintiffs,  and  that  the  foregoing 
complaint  is  true,  of  his  own  knowledge,  except  as  to 
the  matter  therein  stated  on  information  and  belief, 
aud  as  to  those  matters  he  believes  it  to  be  true. 

Wm.  Phelps. 

,  _  , ,  Sworn  to  before  me,  this  11th  [ 

^^^"^      day  of  July,  1863,  j 

H.  T.  Ccjiirrxs, 

Notari/  Public, 

New  York  City. 

City  and  County  of  New  York,  ss. : 

William  Phelps,  William  H.  Chapman,  William  D. 
Murphy,  William  J.  Todd,  and  Kobert  Colby,  being 
each  for  himself  duly  swoi-n,  says  :  That  he  is  one  of 

1565  the  plaintiffs  in  this  action,  that  the  foregoing  com- 
plaint is  true,  of  his  own  knowledge,  except  as  to  the 
matters  therein  stated  on  information  an  belief,  and  as 
to  those  matters  he  believes  it  to  be  true. 

Wm.  Phelps, 
Wm.  H.  Chapmax, 
War.  D.  MuKPHY. 
Wm.  Jas.  Todd. 
Egbert  Colby. 
Affirmed  before  me  this  11th  [ 

1566  day  of  July,  IS  Jo,  I 

H.  Y.  Cummins, 

Notary  Public  in  and  /or  the 
Cittf  and  Cmutty  of  New 
York 
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Fxhibil  1»0.  1567 

Dx\Q  August  2fi,  1862. 

G.  W.  Abbe $400  00 

W.  E.  Martin 165  00 

W.  H.  (Miapman 240  00 

R.  Colby 435  00 

J.  Milbank ' 90  00 

W.  C.  Hull 200  00 

J.  F.  Cunniuf^hani 470  00  ,  ggg 

A.  P.  Arnold 450  00 

J.  Cumiugs 50  00 

H.  H.  Duikee 123  25 

D.  Jones : 1,200  00 

W.  H.  Taylor 200  00 

Win.  W.  Todd 200  00 

Saml.  Colgate 200  00 

Maghee  &  Kuowlton   400  00 


$4,823  00 
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Exhibit    i:t1. 

Loans  by  David  Jones $1,(  00  00 

do              do           200  00 

do       E.  Austen 200  00 

do      H.  H.  Duikee   : 200  00 
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I'Ahibit  A.— Junk  5,  1879.— (See  fol.  1024). 

This  paper  was  plaintiff's  proposed  form    of   remit- 
tiiiif  on  defendant's  motion  for  settlement  thereof.     It 
embraced  Clauses  I.  and  II.,  as  settled    and  printed, 
ante  fols.  325  and  326,  and  also  Clause  V.,  at  fol.  331. 
50 
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Ex.  C.—Ev.  Exduded.      ^9i 

Uxhihit  €.— June  5,  1879.— (,fol.  10251 

This  piii)er  was  defeiulaut's  proposed  form  of  rcniit- 
iitiir.  It  embraced  paragraphs  1,  2,  aud  3,  of  Clause 
III.,  as  settled  aud  printed,  <mte  fols.  327  to  329,  aud 
also  Clause  IV.,  fol.  331. 

It  aLo  contained  a  proposed  clause,  viz.  : 

"Vir.— Tiiat,  except  as  herein  stated,  no  charge 
shall  be  made  by  either  party  against  the  other  on  said 
accounting,"  which  was  disallowed  by  Earl,  J.,  on  the 
settlement  (fols.  1026,  331).' 

It  did  not  coutaiu  paragraph  1,  of  Clause  III.,  as 
settled  (fol.  330). 


Kvideiif*"  K\cliuU'«l  —  (See  fol.  1016. 
{Affiihtvit  of  Do:  21,  1863). 
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SUPERIOR  COURT 

Of  the  City  ov  New  Yokk. 


The    M.u)ison    Avenue    Baptist 
Church 

tiAi(niist 

The  Baptist  Church  in  Oliver 
street,    calling    itself    The 
Madison       Avenue      Baptist' 
j57_j^      Church. 

City  and  County  of  New  York,  ss. : 

Jeremiah  Milbauk,  being  duly  sw-oru,  deposes  and 
says,  that  he  is  the  President  of  the  Board  of  Trustees 
of  the  Madison  Avenue  Baptist  Church,  the  plaintiff 
above  named.     '•''     *     "■     -     * 

That  the  debts  secured  by  said  three  mortgages, 
and  amouutiug  in  all  to  the  sum  of  sixty  thousand  five 
liundrel  dollars,  comprised  all  the  indebtedness  which 


I 
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has    existed    against    said    Madison  Avenue    Baptist  157') 
Church  at  anj'  time  since  the  date  of  said  mortgages, 
except  a  iioating  debt  not  exceeding,  at  any  time,  thir- 
teen thousand  dollars,  or  thereabouts. 

Deponent  further  saitli,  that  in  expectation  that  a 
union  of  the  plaintiff's  society  and  the  defendant's 
society  into  one  society  woukl  be  consummated,  the 
members  of  the  plaintiff's  society,  in  the  months  of 
September  and  October,  1862,  procured  a  subscription 
of  about  tive  tliousaiid  dollars,  to  be  applied  towards 
the  discharge  of  the  said  floating  debt  of  $13,00i>,  and  1576 
which  sum  was  subsequently  so  applied  through  tiie 
agency  of  tlie  defendants.     *     "     *     *     *     * 

Deponent  further  saith,that  in  the  defendant's  origi- 
nal complaint  in  the  suit  in  the  Sniireme  Court,  re- 
ferred to  by  them  m  their  moving  papers,  which  com- 
plaint was  served  on  deponent  on  the  13tii  day  of  July 
last,  and  also  in  their  amended  complaint,  served  on 
the  15th  of  August  last,  the  defendants,  President 
William  Phelps,  and  four  of  his  co-Trustees,  swore  that 
the  defendants  had  jiaid  the  ]il  lintiff's  debts  to  the  1577 
amount  of  twentj'-seven  thousand  three  hundred  and 
twenty-eight  jAyV  dollars,  which  sum  of  $27,3'28-fVu 
included  the  amouot  of  the  $12,500  mortgage  exe- 
cuted to  Jacob  Vauderpoel,  as  this  depoueut  and  his 
CO- Trustees  were  led  to  believe,  upon  reading  the  com- 
plaint served  upon  them  in  July  last,  and  their 
amended  complaint,  served  on  the  deponent  and  his 
co-Trustees  on  15th  August  last. 

That  defendants  made  no  mention  whatever  of  the 
fact  that  defendants  had  purchased  said  $12,500  mort-  15,'fi 
gage,  and  held  it  against  the  plaintiffs  and  their  prop- 
erty ;  that,  on  the  contrary,  it  is  alleged  in  said  com- 
plaint that  said  paj'ments  were  made  by  defendants  in 
performance  of  their  agreement  to  assume  and  pay  all 
the  plaintiff's  debts,  and,  in  reliance  upon  the  va'idity 
of  said  agreement,  and  of  the  deed  of  conveyance  of 
the  propertj'  to  them,  and  w^ithout  any  knowledge  or 
notice  of  the  plaintiff's  claim  that  said  agreement  and 
deed  were  invalid  ;  that  a  copy  of  said  amended  com- 
plaint is  annexed  to  defendant's  original  answer  here- 
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1579  in,  and  said  Murphy  again  swears  that  all  the  allega- 
tions contained  therein  are  true. 

That  in  the  complaint  in  said  suit,  as  amended  pur- 
suant to  leave  of  court,  and  served  on  the  10th  day  of 
December  instant,  the  amount  of  plaintiff's  debts 
sworn  to  be  paid  by  defendants  is  reduced  from 
$27,328t-Vo  to  |116,154-i%3- ;  and  it  is  then  stated  for 
the  first  time  that  the  defendants  purchased  and  took 
an  assignment  of  said  §12,500  mortgage  on  the  second 
day  of  May  last,  being  more  than  a  month,  as  the  de- 

1580  fendants  allege,  before  the  plaintiffs  had  made  any 
claim,  or  the  defendants  had  any  suspicion  that  said 
agreement  and  conveyance  were  invalid. 

Deponent  further  saitli  that,  until  the  month  of  No- 
vember last,  neither  deponent  nor,  as  he  is  informed 
and  believes,  any  of  his  co-Trustees  had  received  any 
knowledge  or  intimation  from  the  defendants,  or  from 
any  other  source,  that  they  had  purchased  and  taken 
an  assignment  of  any  of  said  mortgages  or  bonds. 


* 


1581 


Deponent  further  saith  that,  in  the  spring  of  1863, 
W.  D.  Murphy,  one  of  the  defendants'  leading  Trus- 
tees, proposed  to  deponent  that,  in  view  of  the  great 
disagreement  and  discord  then  existing  between  the 
two  societies,  the  plaintiffs  should  return  to  the  de- 
fendants any  money  paid  by  the  latter  on  the  indebt- 
edness of  the  ])laintiffs,  and  let  a  separation  take 
place ;  that  deponent  said  he  would  report  the  propo- 
sition to  members  of  his  society,  and  give  him  an 
^rpn  answer;  that  dep)onent  did  give  him  an  answer  in 
June,  ISijH,  informing  him  that  deponent  had  consulted 
with  certain  corporators  and  Trustees  of  plaintiffs' 
society,  and  that  he  was  authorized  by  them  to  accept 
said  proposition  made  by  said  Murphy  ;  and  deponent 
then  gave  notice  to  said  Murphy  that  he,  deponent, 
was  prepared  to  hand  over  to  defendants  any  money 
paid  by  them  in  discharge  of  debts  due  from  the  plain- 
tiffs. 

Deponent  further  saith  that  the  interest  on    said 
$12,500  mortgage  was  fully  paid  by  plaintiffs  down  to 


397  Evidence  excluded. 

and  iuclucliug  the  semi-annual  interest  due  on  the  first  1583 
of  August,  1862.         ***** 

Jeeemiah  Milbank. 
Sworn  to  before  me,  this  •24th  I 
day  of  December',  1863,        f 

J.  R.  Hills, 

Notary  Public, 

in  said  City. 


1584 
Evidence  Exeliide*!. — (See  fol.  1015.) 
(Affidavit  <,/'Feh.  13,  1864.) 

THE  SUPEEIOR  COURT 

Of    the    City    of    New    York. 


The    Madison    Avenue  Baptist 


Church  J  1^^^ 

vs. 
The  Baptist  Church  in  Oliver/ 

STREET,      CALLING      ITSELF      ThE  V 

Madison       Avenue      Baptist  I 
Church.  I 


City  and  County  of  New  York,  ss. : 

Jeremiali  Milbank,  of  said  city,  being  duly  sworn, 
says,  that  he  is  the  President  of  the  Board  of  Trus- 
tees of  the  plaintiff,  the  Madison  Avenue  Baptist 
Church.     *     *     *     *     * 

Deponent  further  says,  that  until  the  defendants 
claimed  that  a  sale  oF  said  premises  had  been  made 
to  them,  and  that  they  were  the  owners  thereof,  and 
had  full  power  and  right  to  control  the  same,  most,  if 
not  all  of  plaintiflF's  corporators,  did  not  consider  or 
understand    that   the   defendant  and  its   corporators 


lo8(; 


I 
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1587  were  actually,  or  in  the  intent  of  the  defendant  and  its 
corjjorators,  any  more  in  possession  of  said  premises 
than  the  plaintiff's  corporators  vere,  and  that  there  is 
no  reason  to  believe  that  the  plaintiff,  or  any  of  its 
corporators,  assented  to  any  other  or  different  posses- 
sion by  the  defendant  and  its  corporators. 

Deponent  farther  says,  that  on  a  transfer  by  the  de- 
fendant, by  instruments  in  proper  form,  to  a  person  to 
be  designated  by  the  plaintiff,  of  the  said  mortgage 
for  $12,500,  and  the  said  mortgage  for  $30,000,  and  the 

1588  ^^^^  eighteen  bonds,  the  plaintiff  will,  and  hereby 
offers,  to  refund  to  the  defendant  the  sums  prayed 
therefor,  and  the  interest  (hereon,  and  to  make  such 
payment  within  30  days  after  the  defendant  gives 
notice  that  it  will  receive  the  same,  or  in  a  shorter 
time,  if  the  judge  in  his  discretion  shall  so  desig- 
nate. 

J.    MiLBANK. 

Sworn  this  13th  of  February,  ) 
1864,  before  me,  j 

1539  Wm.  p.  Breknan, 

Commissioner  of  Deeds. 
(Stamp.) 


Evidence  Excluded.— (See  ante  fol.  1075.) 
{Ex.  62  of  fovtner  printed  case.) 

A  special  meeting  of  the  Board  of  Trustees  was 
2590  held  at  the  house  of  Mr.  J.  F.  Cunningham,  May  28, 
1863. 

The  meeting  was  called  by  J.  Milbank  and  G.  W. 
Abbe. 

The  Trustees  met  pursuant  to  notice,  the  whole 
Board  being  present,  viz.,  Todd,  Cunningham,  Mil- 
bank,  Young,  Ciiapmau,  Hull,  Cummings,  Darling 
and  Abbe. 

Mr.  Chapman  in  the  chair. 

The  minutes  of  the  last  meeting  were  read,  and 
amended   by   adding   the  name  of  Mr.   Todd  to  the 
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names  of  those  present   at  the  last  meetiug,  when,  on  1591 
motion,  they  were  unanimously  approved. 

Mr.  Cummings  sent  a  letter  of  resignation,  which 
was  read,  when  he  withdrew  his  resignation. 

Mr.  Milbank  stated  the  object  of  the  meeting,  and 
resd  the  opinion  of  Judge  Comstock  in  reference  to  the 
validity  of  the  transfer  of  our  property  to  the  Oliver 
Street  Church. 

After  some  discussion,  Mr.  W.  R.  Darling  offered 
the  following  resolution  : 

Resolved,  That  Mr.  Milbank  be  requested  to  procure  1592 
for  this  Board  of  Trustees  a  legal  opinion  from  some 
respectable  authority,  as  to  whether  said  Trustees,  by 
any  act  of  theirs,  can  remedy  any  defect,  if  defects 
exist,  in  the  transfer  of  the  property  of  the  Madison 
Avenue  Baptist  Ohurcli  to  the  Baptist  Church  in 
Oliver  street. 

The  resolution  was  adopted. 

Mr.  Todd  moved  that  Mr.  Chapman  get  an  opinion 
from  some  lawyer  on  the  same  question  as  that  to  be 
obtained  by  Mr.  Milbank  in  the  ftbove  resolution.  1593 

The  motion  was  adopted. 

Mr.  Darling  moved  that  the  President  convene  the 
Board  of  Trustees,  upon  tlie  written  request  of  the 
members  of  the  Board. 

Adopted. 

Mr.  Chapman  offered  his  resignation. 

Mr.  Hull  moved  its  acceptance,  which  was  seconded 
by  G.  W.  Abbe.  The  question  was  not  taken,  but,  on 
motion,  the  Board  adjourned. 

Geo.  W.  Abbe,  1594 

Secretary. 

Evidence  Kxcliitled.— (See  uhIc,  fol.  1075.) 
{Ex.  04,  of  former  printed  case.) 

Meeting  of  the  Board  of  Trustees  of  the  IVIadison 
Avenue  Baptist  Church,  held  July  10,  I860,  at  49 
Exchange  place,  room  No.  9,  pursuant  to  call  of  J. 
Milbank  and  G.  W.  Abbe,  Trustees. 
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1595  On  motion,  Mr.  J.  Milbank  was  elected  President  of 
the  Board  of  Trustees. 

On  motion,  G.  W.  Abbe  was  elected  Secretary  of  the 
Board. 

The  minutes  of  the  meeting  of  the  Board  of  June 
15,  1863,  were  read  and  approved. 

The  certificate  of  the  election  of  three  Trustees,  viz.  : 
That  of  G.  W.  Abbe  for  three  years,  in  place  and  stead 
of  Wm.  H.  Chapman. 

2d.  Tiiat  of  M.  C.  Hull  for  three  years,  in  place  and 

1596  stead  of  M.  C.  Hull. 

3d.  That  of  Stephen  B.  Colgate  for  three  years,  in 
place  and  stead  of  G.  W.  Abbe,  was  read  and  approved, 
and  ordered  on  file. 

Mr.  M.  C.  Hull  ofl'ered  the  following  preamble  and 
resolution  : 

Whereas,  Negotiations  were  recently  entered  into 
between  the  Madison  Avenue  Baptist  Church  and 
Baptist  Church  in  Oliver  street,  with  a  view,  on  the 
jnirt  of  the  former,  to  the  union  of  the  two    societies 

1597  on  an  equal  basis,  but  which  resulted  in  the  execution, 
by  the  President  and  Seoetary  of  the  Board  of 
Trustees  of  the  Madison  Avenue  Bajitist  Church,  of  an 
absolute  crmveyance  of  its  property  to  the  Baptist 
Church  in  Oliver  street  without  consideration  ;  and, 
whereas,  the  Trustees  of  the  former  society  are 
advised  that  such  action  and  proceedings  were  wholly 
inoperative  and  void,  and  that  the  officers  of  said  so- 
ciety, so  far  as  they  participate  therein,  inconsiderately 
acted  bej'ond  their  powers  and  in  violation  of  their 

1598  trust,  and  that  said  society  is  still  in  legal  existence, 
and  that  it  is  the  duty  of  said  Trustees  to  maintain  its 
rights  and  piivileges  ;  and,  whereas,  the  aforesaid  so- 
ciety, the  Baptist  Church  in  Oliver  street,  is  now  in 
occupation  of  the  property  of  the  said  The  Madison 
Avenue  Baptist  Church. 

Therefore,  resolved.  That  it  is  the  duty  of  the  Trus- 
tees of  the  Madison  Avenue  Baptist  Church  to  adopt 
such  proceedings  as  shall  recover  to  the  said  church 
its  property  and  return  to  said  society  all  its  rights  and 
privileges,  and  that  the  President  of  the  Board,  J.  Mil- 
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bauk,  the  Secretary,  G.  W.  Abbe,  aud  J.  F.  Cunuing- 1599 
haiD,  Treasurer,  be  a  committe  with  power  to  institute 
the  proper  aud  legal  proceedings  to  carry  this  resohi- 
tion  into  eti'ect,  for  the  purjjose  of  restoring  to  the 
Madison  Avenue  Baptist  Church  all  its  rights  aud 
privileges,  aud  recover}'  of  said  society  the  full  posses- 
sion of  its  property  ;  and  that  said  committee  be,  and 
are  hereby  authorized  to  employ  such  legal  advisor 
as  their  judgment  ma}'  direct  to  conduct  the  proper 
and  necessary  proceedings  in  the  courts  of  law. 

The  preamble  and  resolution    were  seconded,  and  igQQ 
the  ayes  and  n  ays  called  for. 

A,jes.—G.  W.  Abbe,  S.  B.  Colgate,  M.  C.  Hull,  J.  F. 
Cunningham  and  J.  Milbank — 5. 

Nays.—^.  J.  Todd  aud  C.  L.  Young— 2. 

Declared  adopted. 


Evidence  Exeliideil— (See  ante,  fol.  1088). 

1601 

[Letters  of  January  22  and  December  9,  18(34,  of  former 

printed  ease,  pp.  233-4.) 

New  York,  January  22,  1864. 

To  the  Trustees  of  the  Corporation  of  the   "  Baptist 
Church  in  Oliver  street "  : 

Gentlemen, — Enclosed  please  find  a  copy  of  certain 
resolutions  passed  by  the  Trustees  of  the  Madison 
Avenue  Baptist  Churcli,  in   compliance  with  whose  1602 
instructions  I  herewith  transmit  the  same. 

Refraining  from  any  expression  as  to  the  results 
thus  far  realized  from  the  attempted  uuiou  of  the 
Baptist  Church  in  Oliver  street  aud  tlie  Madison  Ave- 
nue Baptist  Church,  aud  without  extending  the  dis- 
cussion upon  the  questions  at  issue,  but  confining 
myself  to  the  performance  of  the  duty  witii  which  I 
am  charged,  I  desire  to  inform  you  that  I  am  in- 
structed by  the  Trustees  of  the  Madison  Avenue 
Baptist  Church  to  state  that  the  interest  of  that  cor- 
51 
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1G08  poralion  requires  that  it  be  placed  iu  the  cujoj^ment 
of  its  legal  and  equitable  rights  without  further 
delay.  That  to  this  end  there  shall  be  a  just  and  fair 
accounting  hy  the  corporation  represented  by  you, 
and  by  that  represented  by  us,  with  a  prompt  liquida- 
tion of  such  balance  as  may  apj^ear. 

Such  an  adjustment,  I  beg  to  suggest,  will  contrib- 
ute to  the  best  interests  of  both  societies,  and  pro- 
mote as  well  the    interests  of   the  denomination  to 
which  both  bodies  are  attached. 
1*  0-i      ^y  order  of  the  Board  of  Trustees. 

(Signed)        George  W.  Abbe, 

Sccretanj. 

The  following  are  copies  of  the  resolutions  referred 
to  in  the  foregoing  letter  : 

Whereas,  There  exist  legal  impediments  to  the  exe- 
cution of  the  plan  of  union  attempted  by  the  Madison 
Avenue  Baptist  Church  and  the  Baptist  Church  in 
Oliver  street ;  and  whereas,  it  is  desirable  that  the 
1605  corporations  of  the  respective  churches  should,  with- 
out further  delay,  be  placed  in  the  enjoyment  of  all 
their  rights,  therefore, 

Piesolved,  That  the  Trustees  of  the  Baptist  Church 
ia  Oliver  street  be  requested  to  deliver  to  the  Trus- 
tees of  the  Madison  Avenue  Baptiot  Church  the  real 
and  personal  estate  of  our  society,  of  which,  since 
October  21,  18G2,  the  corporation  of  the  Baptist 
Church  iu  Oliver  street  has  enjoyed  possession. 

Eesolved,  That  Jeremiah  Milbank  and  John  F.  Cun- 
1(J06  niugham  be  a  committee,  iu  behalf  of  this  society,  to 
adjust   and   licjuidate   all   accounts    between  the  two 
societies. 

Resolved,  That  a  copy  of  these  resolutions  be  trans- 
mitted to  the  Trustees  of  the  Baptist  Church  in  Oliver 
stieet,  accompanied  by  a  letter,  from  the  secretary  of 
their  board,  iu  which  shall  be  expressed  the  sentiment 
that  the  foregoing  resolutions  are  intended  as  an  oflfer 
on  the  part  of  this  board  to  make  a  just  and  equitable 
settlement,  in  virtue  of  which  each  of  the  said  religious 
societies  shall  have  restored  to  them  respectively,  their 
legal  rights. 
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To  the  Baptist  Church  worshipping  on  corner  Madison  ^^'*^'''' 
avenue  and  Thirty-first  street : 

Brethren,— The  Trustees  of  the  Madison  Avenue 
Baptist  Church  (formerly  Lexington  Avenue  Baptist 
Church),  having  been  led  to  believe  that  a  proposition 
of  the  nature  hereinafter  made  will  be  favorably  re- 
ceived by  you,  have  instructed  me  to  inform  j'ou  that 
for  the  purpose  of  adjusting  pending  difficulties,  the 
following  terms  will  be  acceptable  to  them,  viz.  : 

That  the  Madison  Avenue  Baptist  Church  (formerly 
Lexington  Avenue  Baptist  Chuvcli)  will  refund  to  you 
any  moneys  furnished  by  your  society  in  the  discharge 
of  obligations  due  by  our  society  on  the  20th  day  of 
October,  1862,  upon  the  condition  that  our  corpora- 
tion be  placed  in  full  possession  of  the  real  and  per- 
sonal estate  enjoyed  by  our  society  at  that  date,  aud 
that  it  be  understood,  as  a  part  of  this  proposition, 
that  no  payment  for  rent  shall  be  required  by  our 
society,  nor  shall  anj  payment  of  interest  that  may -.p.-^q 
have  accrued  upon  any  obligations  of  our  society 
since  October  20,  18a2,  be  required  from  our  society. 

We  make  this  proposal  under  the  conviction  that 
the  best  interest  of  both  societies  will  be  attained  by 
an  amicable  solution  of  the  issues  between  them. 

For  reasons  which  you  will  readily  appreciate,  it  is 
desirable  that  this  communication  should  be  speedily 
acted  upon  ;  we  would,  therefore,  suggest  that  your 
society  give  us  an  answer  in  the  course  of  next  week, 
as  we  should  not  wish  to  have  our  proposition  remain 
outstanding  longer  than  that  time.  1010 

By  order  of  the  Trustees. 

Geo.  W.  Abbe, 

Secrefari/. 
New  York,  December  9,  1864. 
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1611  E\liil>it  67  of  former  printed  csi!^e,  p.  »S6. 

(See  fol.  1088.) 

New  York,  Feb'y  11,  1864. 

G.  W.  Abbe,  Esq., 

Dear  Sir, — Id  response  to  the  communication  dated 
the  2'2d  Januar}',  1864,  signed  by  yon,  in  which  you 
profess  to  act  as  "  Secretary  of  the  Board  of  Trustees 

,^,n  of  the  Madison  Avenue  Baptist  Church,"  and  in  which 
you  enclose  an  extract  of  certain  minutes,  so  called, 
the  undersigned,  a  committee  of  the  Board  of  Trustees 
of  the  Madison  Avenue  Baptist  Church,  to  whom  your 
communication  was  referred,  beg  leave  to  say,  that 
your  right  to  act  in  the  character  you  assume,  as  well 
as  to  address  us  in  the  style  you  adopt,  is  not  recog- 
nized;  it  is  contradicted  by  the  facts  and  the  lights 
of  the  parties.  So  far  as  the  end  you  piopose  looks 
to  the    good    of   our  church,  we    are    quite   ready  to 

-ic-in  recognize  it,  and  to  give  the  most  favorable  considera- 
tion to  any  communication  you  may  send  us,  following 
up  the  general  purpose  indicated  by  your  letter.  And 
we  respectfully  present  for  your  consideration  the 
question  whether  th  at  end  will  not  be  best  attained  by 
ceasing  this  litigation,  caused  by  acts  of  your  own 
friends,  and  upon  such  terms  as  may  be  equitable  to  all, 
returning  to  the  union  formed  with  the  unanimous  con- 
sent of  all  the  persons  concerned  in  it,  and  on  our  side 
so  fully  and  fairlv  performed,  that  you  are  unable  to 

-  „,  .  point  out  any  instance  of  exception. 

Tours  respectfully, 

(Signed,)  KoBEET  Colby, 

W.Ar.  D.  Murphy. 
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i:vi<leiice  Exclinled— (See  ante  fol.  1303.)        1615 

[From  fiirmrr  case  fol.  803  /o  871.) 

Q.  I  will  put  the  question  in  this  form  :  prior  to 
this  election  in  November,  1862,  what,  if  anything, 
was  done  to  yonr  knowledge  in  respect  to  the  arrange- 
ment for  the  selection  of  six  Trustees  ? 

(Objected  to  bj'  defendants  as  immaterial ;  testi- 
mony- received,  subject  to  objection  ) 

A.  Mr.  Murphy,  Chairman  of  defendants'  Confer- K;]  6 
ence  Committee,  called  upon  myself  as  Chairman  of 
the  Conference  Committee  of  the  jilaintift's  church, 
proposing  to  arrange  the  election,  which  would  ensue 
upon  the  consummation  of  this  union,  proposing  that 
there  should  be  one  ticket;  asking  whether  v,e  had 
better  all  get  together,  the  corporators  of  both  churches, 
and  select  six,  or  whether  their  corporators  should 
designate  three  and  our  corporators  designate  three  of 
our  people  ;  we  concluled  on  the  later  couise;  after- 
wards the  Trustees  of  that  church,  the  Oliver  Street  I6I7 
Church 

Q.   (By  Mr.  Jones.)  Finish  first  \"hat  took  place  be-  • 
tween  you  and  Mr.  Murphy  ? 

A.  I  have  ;  they  sent  to  us  a  ticket 

Q.  Did  your  body  select  three  persons? 

A.  I  am  going  to  say;  with  one  candidate  of  each,  and 
there  were  three  classes,  requesting  us  to  fill  up  the 
blank  ;  we  called  our  corporators  together,  and  they 
filled  up  that  blank,  and  we  afterwards  took  tht  sense 
of  our  corporators  generally.  1CA8 

Q.  (By  the  Court.)  In  what  mode  ? 

A.  This  meeting  was  composed,  perhaps,  of  fifteen 
or  twenty  corporators,  and  in  oider  that  it  should  be 
the  full  sense  of  our  corporators,  we  passed  a  paper, 
in  which  they  joined  in  the  recommendation  of  the  three 
persons  named,  and  that  covered  three-quarters  at 
least  of  our  corporators,  and  probably  five-sixths  ; 
we  filled  those  names  in  and  sent  it  back — sent  the 
same  ticket  back  which  they  had  sent  to  us,  with  the 
names  filled  in;  some  few  days  prior  to  the  election,  Mr. 
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1619  Phelps  and  Mr.  Murplij',  two  of  tlieir  Trustees,  Lad 
interviews  with  me,  or  I  with  tliem,  and  they  took  no 
exceptions  to  the  ticket,  excepting  they  wished  Mr. 
Cunningham  had  not  been  upon  the  ticket,  and  we 
said  we  liad  taken  our  three  and  our  people  would  not 
consent  they  should  select  for  us  ;  it  would  be  a  slight 
on  Mr.  Cnnuiughaui ;  we  prepared  our  ticket  just  ex- 
actlj'  as  we  had  sent  it  back  to  them,  with  their  three 
and  our  three,  and  voted  them  ;  there  was  about  an 
equal    number  of    corporators  voted  at  the  Trustees' 

1620  election,  and  they  succeeded  in  defeating  two  of  the 
candidates  whose  names  we  had  pre.^euted. 

Q.  (By  the  Court.)  Was  there  any  conversation  be- 
fore that  between  any  of  you  gentlemen  as  to  the 
change  of  the  number  of  Trustees  to  be  elected,  from 
nine  to  six  ? 

A.  Mr.  Martin,  who  had  charge  of  drawing  the  pa- 
pers at  his  office,  stated  that  he  found  six  onlj'  could 
be  elected,  and,  without  reporting  anything,  he  filled 
in  six. 

1621  Q-  ^^^^  ^^^  ^^^  acquiesced  in  ? 

A.  By  those  present,  yes  ;  I  think  I  was  present  on 
our  part. 

Q.  There  was  no  dissent  from  it  at  the  time  ? 

A.  No,  sir. 

Q.  (Plaintiff's  Counsel.)  This  blank  had  one,  two 
and  threee  years  ? 

A.  First  class,  second  class  and  third  class. 

Q.  (By  Mr.  Jones.)  The  first  class  elected  for  one 
year,  the  second  class  for  two  j-ears,  and  the   third 

1622  ^'^s^  ^°i'  three  years  ? 

A.  Exactly. 

Q.  What  was  the  result '? 

A.  There  was  one  name  on  our  ticket  was  elected  ; 
that  was  all. 

Q.  Who  was  that  ? 

A.  Ml-.  Cunningham. 

Q.  (By  the  Court.)  Mr.  Cunningham  was  elected? 

A.  Yes  ;  they  left  my  name  on  the  ticket. 

Q.  (By  Plaintiff's  Counsel.)  Whose  names  were  on 
the  ticket  as  presented  by  them  ? 
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A.  Mr.  Phelps,  Mr.  Stout,  Mr.  Murphy,  Mr.  Decker,  1623 
fir.st,  and  they  substituted  Mr.   Murphy   on  their  be- 
half. 

Q.  Ou  your  behalf? 

A.  J.  Milbank,  Geo.  W.  Abbe  and  John  F.  Cuuuing- 
hiini,  the  first,  second  and  third  class  ;  Mr.  Cuuuiug- 
ham's  name  and  Abbe's  were  taken  off  by  tliem,  and 
they  substituted  Mr.  Chapman  and  Mr.  Todd. 

Q.  In  lieu  of  wliom? 

A.  In  lieu  of  Mr.  Abbe  and   myself;  no,   in  lieu  of 
Mr.  Abbe  and  Cunningham  ;  they  left  me,  but  changed  1624 
the  class. 

\^Ffom  former  case,  fol.  880.] 

Q.  After  this  election  of  November  11,  1862,  to 
which  you  have  referred,  was  thfre  dissatisi'actiou 
among  the  corporators  of  the  plaintiff's  church  ? 

(^Objected  to  by  defendants'  counsel ;  objection 
overruled  ;  defendants  excepted.) 

A.  There  was  ;  very  great. 

1625 


N.  Y.  SUPERIOE  COURT. 


The   Madison    Avenue    Baptist  J 
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The  Bsptist  Church  in  Oliver*  ■'■"^" 

Street. 


1st.     As  to  the  plaintiffs'  argument  : 

Tliis  is  not  an  action  merely  to  foreclose  equities  and 
subsequent  lien  holders.  It  is  first,  to  determine  the 
rights  between  plaintiff  and  defendant,  as  to  which 
there  have  already  been  long  disputes  and  litigations 
and  varying  decisions  ;  then  to  determine  the  principle 
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1G27  on  wliicli  the  accounts  between  the.  pkiintilT  and  de- 
fendant should  be  adjusted,  and  then  to  adjust  those 
accounts  accordiugl}'.  These  also  have  involved  long 
and  expensive  litigations.  As  to  all  these  contro- 
versies, subsequent  lienors  have  nothing  to  do,  .'ind  it 
would  have  been  improper  to  make  them  parties.  The 
plaintiff  began  the  action  and  began  it  as  an  action  at 
law,  ni'^rely  as  by  an  owner  of  lands  against  wrongful 
occupants.  They  ditl  not  choose  to  raak(3  subsequent 
lienors  parties.     The  defendant  at  first  claimed  to  have 

1628  iu  themselves  the  title  to  the  lands.  They  next 
claimed,  that  if  their  title  to  the  lauds  at  law  was  not 
perfect,  the}',  as  mortgagees  and  lien  holders  in 
possession,  were  not  to  be  disturbed  in  the  possession. 
Subsequent  lienors  had  nothing  to  do  with  those 
questions  ;  and  neither  plaintiff  or  defendants  ought  to 
make  them  parties.  A  judgment  on  the  accounting 
having  been  obtained  against  the  defendant,  in  which 
a  balance  was  found  due  bj^  them,  they  yielded  the  pos- 
session November  13,  1876,  and  since  then  the  plain- 

;ig29  tiff  has  continued  to  hokl  the  land.  That  judgment 
being  reversed  as  to  the  accounting  for  error  in  the 
principle  of  accounting  on  which  it  was  based,  a  new 
accounting  was  ordered  and  is  now  progressing  before 
the  present  Keferee.  The  plaintiff  objects  that  the 
action  cannot  proceed  as  an  action  of  foreclosure  be- 
cause there  are  subsequent  lienors,  viz  :  the  Trustees 
to  whom  mortgages  were  given  by  the  plaintiff  to  se- 
cure bonds  issued  by  the  plaintiff,  many  of  which 
bonds  are  outstanding   and   unpaid.     For   the  reason 

1630  ^^ove  stated,  they,  as  subsequent  lienors,  would  not  be 
jjroper  parties  in  this  action.  All  the  decisions  have 
held  that  the  defendant  has  a  lien  enforceable  as  on  a. . 
foreclosure,  except  those  which  held  that  the  defend- 
ant had  a  valid  legal  title  to  the  lauds,  and  the  last  de- 
cision of  the  Court  of  Appeals  sustains  the  same  law. 
The  lieu  therefore  is  to  be  enforced  in  this  action,  as  it 
is,  and  without  adding  other  parties,  and  with  the 
same  effect  as  in  an  action  of  forclosuie.  The  judg- 
ment must  therefore  be  for  a  sale  as  on  foreclosure  and 
as  in    other    cases    where  subsequent  lienors  are  not 
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made  parties.  The  judgment  of  the  Court  of  Appeals  1631 
covers  these  points  (II.),  directing  that  the  court  below, 
on  the  determination  of  the  amount  due,  specify  a  time 
within  which  the  same  must  be  paid  to  defendant,  and 
on  default,  that  a  sale  of  the  property  be  decreed  as 
on  a  foreclosure.  The  bonds  assigned  to  defendant 
are  not  to  be  excluded  from  the  accounting,  though 
some  others  are  held  by  the  Trustees.  Tiiis  is  es- 
sential to  the  correct  statement  of  what  is  due  to  de- 
fendant by  plaintiff,  and  to  the  ascertaining  of  what 
amount  the  plaintiffs  are  to  pay  to  satisfy  the  lien  of  1632 
defendant,  and  by  such  payment  to  prevent  a  sale  of 
tlie  church  by  defendant. 

The  evidence  in  the  case  that  went  to  the  Court  of 
Appeals  down  to  including  the  findings  of  facts  on 
the  trial  at  Special  Term,  remains  part  of  the  judg- 
ment that  went  up  to  that  court.  That  court  ordered 
a  new  accounting  only  on  the  principles  stated  in  its 
opinion,  and  so  the  evidence  on  the  old  accounting  is 
not  now  before  tliis  Referee, but  the  evidence  and  find- 
ings of  fact  so  far  as  contained  in  that  judgment  re- 1633 
main  undisturbed,  the  judgment  appealed  from  being 
reversed  only  as  far  as  respects  the  amount  found  due 
and  to  be  paid  to  the  defendant  by  the  plaintiff.  (III.) 
The  judgment  of  the  Court  of  Appeals  then  states  the 
principles  on  which  the  accounting  is  to  be  stated,  aud 
declares  (IV.)  that  the  defendant  shall  have  an  eipiit- 
able  lien  and  as  mortgagee  on  the  premises  for  the 
amount  so  to  be  found  due  and  further  (V.),  tliat  in  all 
other  respects  the  judgment  below  be  affrmed.  In 
that  judgment  the  findings  of  fact  of  the  Special  Term  ^534 
are  included  in  and  remain  part  of  the  judgment  un- 
der which  this  reference  is  held.  That  judgment  was 
produced,  and  it  was  proved  or  admitted  that  the 
printed  case  contained  a  correct  copy  thereof,  Irora 
the  beginning  of  the  findings  before  Judge  Sedgwick 
at  fol.  Ifco  to  the  end  of  the  4ith  finding  of  facts  at 
fol.  246.  At  the  trial  I  held  that  all  the  findings  of 
fact  were  evidence  before  me  or  authority  in  the  case 
See  my  opinion  as  given  on  the  trial, 

52 
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1635  By  the  judgment  as  entered  iu  this  court  defendant 
is  to  be  credited  with  : 

1.  Amount  it  paid  ou  principal  of  plaintiff's  debts^ 
except  $3,400  contributed  by  plaintiff  for  tbat  pur- 
pose. 

2.  Interest  paid  by  defendant,  wLicli  accrued  before 
21st  October,  1862.  ' 

3.  Then  on  those  two  sums  of  principal  and  accumu- 
lated interest  defendant  is  to  be  credited  with  interest 
from  November  13,  1876,  to  date  of  final  adjustment. 

1636  Defendant  is  to  be  charged  with  : 

1.  Such  interest  on  plaintiff's  indebtedness,  if  any, 
which  accrued  between  21st  October,  1862,  and  No- 
vember 13th,  ]876,  as  it  failed  to  pay. 

And  interest  upon  such  interest,  if  paid  by  plaintiff, 
from  time  of  payment  to  date  of  final  adjustment. 

2.  Such  sums  of  money,  if  any,  as  were  on  21st 
October,  1862,  owing  to  plaintiff'  and  collected  by 
defendant. 

And  interest  upon  those  sums  from  the  time  of  pay- 

1637  ment  to  defendant  to  the  date  of  final  adjustment. 

3.  Also,  with  $4,507.16,  and  interest  thereon,  paid 
by  plaintiff  to  defendant,  under  the  judgment  of  the 
Court  below. 

And  interest  on  such  sum  to  date  of  final  adjust- 
ment. 

Negative. — Defendant  is  to  have  no  allowance  for 
permanent  improvements  and  other  matters  to  which 
attention  of  court  was  drawn. 

Plaintiff  is  not  to  be  allowed  for  use  of  church  either 

1638  before  or  since  first  decision  of  Court  of  Appeals  in 
1871,  nor  for  repairs  of  churcli  and  furniture  made 
necessary  by  ordinary  nse  of  church,  nor  for  money 
received  by  defendant  for  letting  the  church  for  con- 
certs, (fee. 

Positive. — Defendant,  for  use  of  church,  to  bear  all 
expense  of  insurance,  rejoairs,  taxes,  and  for  maintain- 
ing and  keeping  up  the  church  and  services  therein. 

Plaintiff,  in  his  brief  (p.  5),  says  as  to  items  of  de- 
fendant's claims  ; 
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"We  find  the  following  iiems  improved  ;  those  not  1639 
"  commented  on  seem  to  have  been  proved." 

I,  therefore,  examine  in  this  opinion  only  those  ob- 
jected to  by  plaintiff  in  its  summary. 

W.  ct  J.  Sloane's  bill  for  $]  ,406.16,  for  balance  of 
which  there  was  given  a  note  of  church  to  them,  was 
paid  November  18,  1862,  by  defendant,  making 
$1,128.98. 

Plaintiff  only  objects  that  it  is  to  be  charged  with 
interest  only  to  21st  October,  1862,  and  makes  the 
amount  chargeable  $1,123.10.     (See  brief,  p.  5,  and  jg^g 
summary.) 

There  was  a  payment  of  principal  by  plaintiff,  June 
7,  1862,  of  $400,  leaving  then  due  for  interest,  June  7, 

1862 $91  32 

The  interest  from  June  7, 18()2,  to  No- 
vember 18,  1862,  on  $1,006.16  was 
called 31  50 


122  82 
Balance  principal 1,006  16 


1641 


$1,128  98Amt. 

Take  off  interest  from  October  21  to  November  18, 
1862,  on  $1,006.16  (the  amount  on  which  the  interest 
was  calculated  to  make  the  $1,128.98),  viz.,  for  twenty- 
eight  days,  and  it  is  .$5.47.  Then  the  part  of  $1,128.98, 
to  be  charged  to  plaintiff,  is  $1,123.51. 

A.  T.  Stewart  &  Co.'s  bill  : 

Plaintiffs  say  computation  of  interest  to  October  21i 
1862,  is  wrong  ;  that  judgment  was  for  $2,277.84,  May  -,p,n 
29,  1862,  interest  to  October  21,  1862—4  months   22 
days— is  $62.90,  and  the  total  should  be  $2,340.74  (p. 
9,  brief,  plaintiff  makes  interest  $64.22). 

A. — A.  T.  Stewart  &  Co.'s  additional  bill  for  costs  on 
appeal,  taken  by  the  plaintiff,  was  also  paid  by  defend- 
ant on  December  12, 1862,  amounting  to  $37.95.  Then 
plaintiffs  appealed ;  sureties  were  excepted  to  and 
justified  ;  a  case  was  prepared  and  served  and  amend- 
men  made,  and  the  cause  was  noticed  for  argument 
and  then  settled. 
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1643  (Q-  446).  Kowland  CStewart's  attorney)  says  that  he 
claimed  that  SST.l^S,  for  costs  on  the  appeal,  and  hecaitse 
tJity  icere  due,  and  not  included  in  the  judgment  above 
mentioned,  and  that  amount  waapaid  to  him,  and  he 
proved  his  receipt  given  at  the  time. 

Bagley,  attorney  for  these  plaintiffs  in  that  suit, 
was  esamiueil,  and  proved  the  services  rendered,  as  at 
"  A  "  above. 

Plaintiff  says  notice  of  argument,  before  settlement 
by  a  judge,  was  a  nullity,  and  that  at  tliat  time  there 

1644  ^^^  "o  jnovision  by  law  for  costs  on  appeal  before 
argiimeut,  unless  iVb  on  appeal.  Plaintiff,  if  he  meant 
to  raise  these  objections,  should  have  produced  proof 
of  the  items  of  the  bill. 

Mr.  Rowland,  the  regular  attorney  of  A.  T.  Stewart 
&  Co.,  a  lawyer  of  experience,  testified  that  he  claimed 
the  whole  $37.95  as  due.  It  is  to  be  jDresumed  he 
would  not  claim  more  than  Avas  due.  He  was  not 
examined  by  these  plaintiff's  as  to  the  items,  nor  did 
plaintifl',  while  testimony  was  leing  taken,  object  that 

1645  there  were  objectionable  items  in  the  bill.  His  ex- 
amination seemed  to  be  directed  to  showing  only  that 
plaintiff  should  pay  nothing  on  the  appeal,  and,  ac- 
cording to  my  understanding,  that  the  appeal  was  not 
sanctioned  by  these  plaintiffs. 

It  these  plaintiff's  meant  to  object  to  the  amount  of 
the  bill  of  costs,  it  was  their  business  to  have  it  taxed. 

These  plaintiffs  had  their  attorney,  Mr.  Bagley, 
attending  to  the  appeal  throughout,  preparing  the 
case,  seeing  to  the  undertakings  being  executed  and 

1646  ^^^  sureties  justifying,  and  they  should  have  instructed 
him  to  investigate  the  bill  if  they  did  not  choose  to 
rely  on  its  correctness. 

The  .f37.95  is  correctly  charged  to  plaintiff. 

John  C.  Johnson's  bill,  .$1,268.79,  paid  December  1, 
186:!,  in  full  of  judgment  entered  May  22,  18G2,  and  of 
interest  and  costs  on  appeal. 

There  was  a  like  appeal  by  these  plaintiffs  and  like 
proceedings  oji  it  as  in  the  case  of  Stewart  &  Co.,  and 
the  like  result  must  follow. 

These  defendants   claim   $1,259.65,   deducting   the 
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difference,  $9.14,  so  as  to  limit  the  interest  to  October  1647 
21,  1;62. 

Judgment,  with  costs,  was  $1,173.86,  May  22,  18G2  ; 
interest  on  that  to  October  21,  1862,  $34.01 ;  costs  on 
appeal,  as  in  Stewart  case,  .S37.95  and  $10. 

I  malse  the  amount  chiir<^eable  to  plaintiff,  $1,255.82. 

Phelps  &  Kingman's  bill,  paid  15th  January,  1863, 
$162.25.  Exhibits  42  and  43  clearly  prove  that  the 
whole  bill  was  paid. 

It  is,  1860,  June  6th  :  1„-q 

3f)  settees,  at  22s   .,  .  .■ $99  00 

48  best  Windsor  chairs,  at  $7A  doz 30  00 

1  Presoott  arm-chair 2  25 

2  oak  dining  chairs 3  50 

1861,  January  5th: 

10  settees 27  50 


$162  25 

The  minute  book  of  plaintiff's  Trustees  proves  that 
May  31,  1860,  the  Trustees  approved  of  the  purchase  1619 
of  all  tiie  items  prior  to  the  last.  Plaintiffs  claim 
that  there  is  no  proof  of  delivery  of  an}-  of  them,  and 
no  proof  that  the  purchase  of  the  ten  settees  was 
authorized.  There  was  a  contract  to  buy  and  pay  for 
the  first  four  articles,  as  shown  by  the  above  minute 
book  ;  that  would  have  sustained  an  action  for  goods 
bargained  and  sold,  and  there  would  be  no  need  of 
proof  of  delivery.  The  other  item,  ten  settees,  $27.50, 
the  bill  shows  was  sold  January  5,  1861. 

Witnesses    were    examined,  strong   friends    of  the  1650 
plaintiffs,  who  could  have   known,  in  all  probabilitj^  if 
any  item  in  the  bill  had  not  been  delivered,  and  they 
were  not  examined  as  to  that  point. 

I  infer  the  whole  were  sold  and  delivered,  and  that 
plaintiff  is  chargeable  with  the  $162.25. 

M.  C.  Hull  held  the  due  bill  of  plaintiff  for  $287, 
dated  May  1,  18  J2.     (Exhibit  46.) 

The  defendant,  on  26th  February,  1863,  took  up 
that  due  bill,  and  Hull  endorsed  on  it  that  he  had  re- 
ceived payment  of  the  same. 
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1651  The  payment  was  in  full,  and  was  tlms  made  : 

The  defendant's  treasurer  gave  to  Hull  a  check 

for $119 

Which  was  jjaid. 

He  debited  Hull  with  $126  for  pew  rent,  1  year, 

to  November  1,  1862   126 

So  far  both  jiarties  agree. 

Then  there  was  $42  more  allowed  to  Hull  in  some 
way,  as  his  receipt  shows,  and  thus  he  was  paid 
in  full.     Defendant  claims  that   it  was  for  pew 

1652  j.gyt,  due  bv  Hull  to  defendant  after  November 

1,  1862. " 
That  I  find  to  be  the  fact.  It  then  follows  that 
defendant  paid  the  whole  of  $287  due  by  plain- 
tiffs to  Hull,  $119  cash,  $126  in  rent  due  to 
plaintiffs,  and  thus  collected  by  defendant  for 
plaintiff,  and  which  they  so  credit  in  another 
part  of  their  account,  and  the  $42  in  rent  due 
to  the  defendant,  which  they  did  not  collect  in 
fact,  but  settled  in  account   . .  , 42 

1653  

$i87 
So  the  defendants  are  to  be  credited  the  whole  $287 
and  charged  in  account  with  plaintiffs  with  $126. 

RoBEET  Colby's  Account. 

Plaintiff   states,  and  the  defendant  also,  that  the 

$500   subscription  of  Colby  was  settled  without  any 

nioneii  passing,  and  plaintiff  says  :  "  But  the  entries 

"  on  both   sides  should  appear  to  show  the  truth  of 

1654  "  ^^^  transaction  ;  it  does  not  affect  the  result." 

The  subscription  of  Colby  of  $500  was  in  behalf  of 
plaintiff's  church.  Those  subscriptions  are  called 
$3,400,  when  excluding  this  $500  and  Arnold's  $200. 
But  when  these  are  included  they  are  called  $4,100. 

If  the  $4,100  is  assumed  as  correct,  the  $500  and 
$200  settled  by  defendant  are  to  be  credited  to  them 
as  payments.  I  understand  both  counsel  to  assent  to 
this  (plaintiff 's  brief,  p.  11 ;  defendant's  brief,  p.  25). 

I  make  these  additions  on  both  debtor  and  creditor 
side  of  the  account,  viz.,  $500  and  $200. 
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Wm.  R.  Mabtin's  Bill  (Exhibit  49).  1655 

It  states  a  balance   due  to   liiin    from  plaintiffs  of 

1150.30,  consisting  in   part  of  bis  bill   for    services^ 

174.30. 
He  settled  this  with  defendant : 

Dr.         Cr. 

By  their  setting  off  against  it  for  pre- 
mium for  choice  of  pew  due  by  him 
to  defendant $70  00 

For  pew  rent  due  by  him  to  defendant 

to  1st  November,  1863   84  00  1656 

$154  00  $150  30 
And  by  his  paying  13.70  cash 3  70 

$154  00  $154  00 

The  items  of  his  bill  are  part  of  Exhibit  49.     This 
would    show    that   $150.30    was    due    by    plaintiff  to 
Maitiu,  and  that  defendant  paid  it  to  him  by  setting 
off  against  it  $154  due  by  him  to  them,  and  his  paying  ..^ 
them  the  balance,  $3.70. 

Tliis  was  in  effect  a  payment  of  plaintiff's  debt  of 
$150.30  by  defendant. 

Plaintiff  claims  that  there  is  no  proof  of  Martin's 
claim  of  870.30  ;  that  it  was  not  presented  to  plaiutiff's 
committee. 

No  witness  denied  that  the  services  were  rendered. 
They  were  of  such  a  cliaracter  that,  whether  they  were 
rendered  or  not  would  be  known  to  all  the  active 
Trustees,  and  such  as  a  lawyer  of  the  least  character  ,„_„ 
would  not  dare  to  make  unless  they  had  been  ren- 
dered, and  such  as  pLxiutiffs  cinild  now  easily  hare 
disproved  if  they  had  been  not  rendered,  viz. ; 

(1.)  Drawing  bond  and  mortgage,  to  Messrs. 
Arnold  &  Abbe,  and  recording  it : 

(2.)  Satisfaction  of  it,  fees  of  commissioner, 
and  on  filing $10  85 

(3.)  Counsel  fee,  and  drawing  papers  and 
mortgage  to  Colgate  and  others.  Trustees 
under  the  $25,000  mortgage,  and  advice 50  00 
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1659      (4.)  Kecording  same $  2  95 

63  80 
(5.)  Also  for  drawiug  certificate  for  lease  of 

pews 10  on 

(6.)  Lien  filed  by  Mr.  Hull 00  50 


$74  30 

As  to  the  $52-j\^\y,  the  bonds  to  secure  which  the 
1660  mortgage  was  given,  and  which  are  proved  in  this  case, 
prove  the  mortgage  :  so  does  Mr.  Martin,  in  his  testi- 
mony, show  there  was  such  a  mortgage  (510).  At  Q. 
1172,  also,  he  says  the  settlement  was  made  precisely 
as  stated  in  E\.  49.  This  was  on  cross-examination, 
and  the  plaintiff,  on  the  examination,  did  not  dispute 
the  correctness  of  the  bill,  but  conducted  his  cross- 
examination  on  the  assumption  that  the  bill  was  cor- 
rect. 

I  find  that  that  bill  w;is  correct;  in  fact,  that  $l50.-30 
16(31  is  the  amount  due  to  Martin,  after  crediting  plaintiff 
with  $84  for  pew  rent  to  Nov.  1,  1862,  and  $65  for  pre- 
mium for  choice  of  pews.  So  those  items  cannot  be 
brought  by  plaintiff  against  him  in  reduction  of  tlie 
$150.30. 

Plaintifl"s  brief  allows  that,  without  the  $70.30  bill, 
Martin  was  entitled  to  $160  or  $165  on  loan  account, 
or  from  plaintiff,  and  then  attempts  to  deduct  the  $84, 
and  $65  from  that. 

Tills  deduction,  as  shown  above,  was  made  before 
1662  the  balance  of  $150.30  was  made,  and  it  cannot  be  then 
made  again. 

The  statement,  Ex.  130,  ]n-oved  by  Milbank,  was 
furnished  by  plaintiff  to  defendant,  which  gives  the 
names  and  amounts  to  whom  $4,823  was  due  (as  sundry 
loans  by  friends  of  the  church),  and  (see  Q.  1255  and 
1352)  on  that  memorandum  Wm.  R.  Martin  is  put 
down  at  $165.  That  would  be  a  net  balance  due  to 
him. 

I  allow  the  $150.30. 
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Wm.  J.  Todd's  Claim.  j^gg3 

Defendant  claims  they  paid  $100  to  him,  for  loan  by 
him,  to  plaintiff,  of  that  amount. 

Mr.  Todd  gave  receipt  to  Stout,  defendant's  trea- 
surer, for  $:r36.76,  cash  balance  of  account  between 
him  and  plaintiff,  Nov.  15,  1802,  and  Stout  paid  him 
that  amount  iu  Stout's  check  (Ex.  52,  53).  lu  that 
account  this  |100  was  included,  with  many  other 
items : 

In  it  he  debits  the  church,  and  credits  the  church. 

1(!64 

4  bonds  of  $500  each. .  $2,000  00 
Premium  on  Pew  $145, 
less  former  premium, 

$50    95  00 

And  malies  balance  due 

to  him 236  76 


Loan $2,000  00 

"     100  00 

Interest  to  Nov.  1, 18(32, 
$91.V6,.$140 231   7(3 


?i2,S31   76  $2,331   76 

That  $236. 76  was  paid  as  above. 

Mr.  Stout  adds  memoranda. 

Returned  by  subscription  to  church,  2  bonds,  $1,000.  ^^^^ 

"  January  16,  '63.— Rec'd  of  W.  J.  Todd,  as  vouchers 
for  ])art  of  above  interest,  2  coupons,  eacli  on  bonds 
Nos.  C,  10,  11,  12,  half  due  May  1,  '62,  and  half  Nov. 
I,  '62,  amounting  to  %\¥)." 

The  defendant  claims,  at  this  point,  only  the  $100. 
The  plaintiff  suggests  whether  the  $95  should  not  be 
deducted  from  the  $100. 

It  is  credited  to  the  plaintiff  in  the  general  account, 
and  leaves  still  $236.76  due  by  plaintiff,  including  as 
part  of  that  the  $100,  and  also  the  $231.76  of  interest  ^^^^ 
due  by  plaintiff  to  Todd,  as  above. 

$100  allowed,  and  $231.76  allowed. 

Fourth  Subject.— The  Bonds  of  $500  each. 

Plaintiff  states  that  the  due  issuing  of  37  of  these 
bonds  was  proved,  and  the  payment  of  the  principal 
of  them  as  claimed,  except  that  12  of  the  26  were  not 
paid,  but  were  assigned  by  holders  to  defendant, 
^hich  still  holds  them. 
53 
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1(5(57  Plaintiff  claims  that  those  12  should  not  be  brought 
into  this  account,  which  may  result  in  foreclosure  and 
sale.     (Exhibit  71.) 

That  point  has  been  airead}'  considered  above  and 
overruled. 

Plaintiff  states  that  those  12  bonds  were  Nos.  14,  15, 
16,  19,  20,  21,  22,  23,  24,  25,  34,  35. 

Defendant  says,  at  p.  28,  that  Stout's  accounts  were 
regularly  audited,  and  the  auditing  proved  (Q,  379), 
and  he  is  now  dead  (Q.  268). 
I(;g3  At  Q.  379,  Vanderlip  testifies  that  Phelps  and  Chap- 
man were  Trustees,  and  that  the  signatures  to  Stout's 
account,  as  treasurer,  dated  June  1,  1863,  and  con- 
tained in  Treasurer's  book,  produced  by  defendant,  are 
their  signatures. 

Tliat  Murphy  and  Baker  were  also  Trustees,  and 
that  their  names  in  same  book,  under  date  of  July  11, 
1864,  are  their  signatures. 

I  hold  that  production  by  defendant  of  coupons  that 

had  been  attached  to  a  bond  held  by  another,  'v^  prima 

■|g/.q/aci'e  sutEcient  evidence  of  proof  of  its  payment  bj  the 

defendant,  especially  as  they  were  the  parties  who  were 

to  pay  it,  and  to  be  credited  for  it  when  paid. 

This  covers  the  plaintiff's  objection  to  allowing  in- 
terest on  bonds,  23  held  by  David,  24  and  25  held  by 
Hobley,  31  and  35  held  by  C.  L.  Young. 

Plaintiff"  objects  that  the  bonds  assigned  to  defend- 
ant should  not  come  into  this  account.  That  objection 
was  overruled  before.     See  above. 

That  covers  objections  to  bonds  Nos.  14,  15,  16,  19, 
1 /.I, rj  20,  21,  22,  held  by  Peck,  and   to  like   objection  made 
to  Nos.  23,  24,  25,  34,  35. 

Q.  67  and  Ex.  62  prove  that  defendant  paid  to  Peck, 
Nov.  11,  1862,  $122.50  ;  Ex.  63  proves  that  defendant 
paid  to  Peck,  '63,  $3,500  principal  of  bonds. 

Defendant  claims  interest  to  21st  Oct.,  1862,  at 
$115.02. 

The  $3,500  and  $115-,<\j2^  are  allowed. 

Q.  67  and  Ex.  64  proves  payment  of  principal  of 
No.  23,  held  by  David,  $500  (Nov.  30,  1863).  This 
and  production  of  coupon  prove  payment  of  interest 
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to  Nov.,  1862,  half-year,  $17.50;  interest   to   Oct.   21,1671 
1862,     would    be    $16.61:;     defeuJant    claims     only 
$16.43. 

The  $500  aud  $16.4.3  are  allowed. 
Nos.  24  and  25,  held  by  Hobby.     Q.  67  and  Ex.  65 
prove  payment  of  principal  $1,000,  Dec.  2, 1863.  Cou- 
pon produced  prove.s  payment    of    interest ;    interest 
on  $1,000,    1   year,  to  1st  Nov.,  1862,  $70,  to  Octo-  ' 
ber  21,  1862,  $66.56. 
The  $1,000  and  $66.56  are  allowed. 
Nos.  34  and  35  held  by  Young.     Q.  67  and  Exhibit  1672 
67  prove  payment  of    principal,  $1,000,  Dec.  8,  1863. 
Coupon  proves  payment  of  interest. 

Interest  to  Oct.  21,  1862,  fiom  May  1st,  defendant 
claims  at  $32.86.     It  is  more. 

The  $1,000  and  $.32.86  are  allowed. 
No.  IS  held  by  Hawkins. 

$500  principal  was  paid  by  defendant  through 
Wyckoff  to  Hawkins  on  4tli  June,  1866,  with  the  an- 
nual interest  from  May  1,  1866. 

This    fairly    implies    that    interest   prior  to  May  1,  1673 
1866,  had  been  paid,  and  the  defendant's  possession 
of  the  coupons  is  prima  facie  evidence  that  they  paid 
such  prior  intei'est.     Defemlaut  claims  as  interest  to 
Oct.  21,  1862,  $16.43. 

That  is  allowed,  and  also  the  $500. 
Bond  No.  17  held  by  A.  Marks. 
Wyckofif   proves   that   he   paid   this  one  to  Marks 
Oct.  30,  1866 ;   $500  principal  and  $17.50  accrued  in- 
terest. 

This  is  like  the  last  case,  and  the  $500  aud  interest,  i674 
$16.43,  to  Oct.  21,  1862,  are  allowed. 

Bonds  29,  30,  31,  32,  33,  Williams  &  Gaion. 
Guion  proved  he  was  paid  Nov.  5,  1862,  by  de- 
fendant $87.50,  for  interest  due  Nov.  1,  1862  ;  he  was 
paid  on  May  1,  1867,  in  Stout's  check  for  $2,-587.50, 
including  interest  to  May  1,  1867,  and  the  principal, 
Exhibit  72 ;  defendant  in  his  brief  claims  interest  to 
Oct.  21,  1862,  as  $82.75.  It  is  a  misi^rint,  as  in  his 
statement  of  account  (p.  10)  he  puts  it  at  $82.15.  (As 
before  shown,  interest  might  be  five  times  $16.64). 
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1675  Bonds  Nos.  3  and  4  held  by  P.  Balen  &  Co.  (Ex.  66-75.) 
$500,  of  these,    the  piiucipal,    was  paid    by  Stout, 

(Exhibit  66)  Dec.  30,  1862  ;  S500  by  discharge  of  their 
subscription  of  $600,  Jan.  16,  1863,  forming  part  of 
the  ($4,100)  subscribed  by  plaintiff's  members  to 
aid  in  payiug  their  floating  debts. 

Defendant  hokls  coupons  for  Nov.  1,  1862,  marked 

"  paid  "  1862,  of  Nos.  26,  25,  24  ;  No.  23,  marked  jmid 

.     1863  ;  Nos.  22,  21,  20,  19,  marked  paid  ;  18,  17,  16, 15, 

14,  13,   12,  11,  10,   6,  marked  paid,  186.i  (5,  7,  8,  9, 

1676  omitted)  ;  4,  3,  marked  paid  1864  ;  2,  1,  marked  paid 
Nov.,  1862.  Also  marked  paid,  39,  38,  37,  36,  35,  34, 
33,  32,  31,  30,  29,  2S,  27  (40  not  marked). 

Q.  498.  One  of  the  bonds  held  by  Balen  &  Co. 
was  taken  up  with  the  -§530  check.  The  other  bond, 
Chapman  (of  Balen  <fe  Co.)  says,  we  gave  towards 
making  up  this  union.  We  delivered  it  to  Stout, 
Treasurer.  It  was  delivered  in  payment  of  a  subscrip- 
tion of  $500.     Chapman  was  one  of  plaintiff's  people. 

Q.  5Ul.  When   he   deliverc  1  up  the  two  bonds  "  he 

1677  did  not  reserve  any  other  claim  in  resjject  to  the  two 
bonds." 

The  plaintiff  claims  there  is  no  proof  of  payment 
of  interest.  The  possession  by  defendant  of  the 
coupon  wliich  was  paid,  in  fact,  December  30,  1862, 
and  of  the  bond,  is  evidence  that  the  interest  was 
paid  on  that.  If  paid  on  the  one  of  the  two,  there 
was  the  same  reason  for  payiug  it  on  the  other  ;  for 
then  Balen  &  Co.  showed  no  intent  to  surrender  that 
other  bond.  But  they  had,  by  their  subscriptiop, 
jgyg  bound  themselves  to  pay  $500  for  the  church,  and 
they  on  Januar}'  16,  186'^,  set  off  that  bond  against 
that  obligation.  The}'  were  for  equal  amounts,  and 
as  the  interest  was  paid.  It  was  true  "Balen  did 
not  reserve  any  other  claim  in  respect  of  the  two 
bonds." 

The  plaintiff  attempts  to  fix  the  date  of  the  pay- 
ment of  interest  at  March  9,  1864,  by  referring  to 
Stout's  account.  Exhibit  70. 

But  as  the  plaintiff  excludes  that  account,  he  can- 
not refer  to  it  without  making  it  evidence,  and  then  it 
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is  evidence    that    tlie    payment    was   made,    but   not  1579 
necessarily  that  ifwas  made  at  that  time,  but  entered 
at  that  time. 

Ph'iiutiff  (by  his  summary)  'claims  only  that  $32.86 
for  interest  be  disallowed,  and  allows  the  $1,000. 

Defendant  claims  the  132.86  as  interest  on  the 
$1,000  to  October  21,  1862,  from  May  1,  18b2,  and  I 
allow  it. 

Defendant   also   chiims    (at  p.  12)  one  $500  as  prin- 
cipiil  paid,  and  another  $500   as  principal  siihscribed, 
distinguishing  the  two  principals  for  subsequent  pur-  Kjgo 
poses. 

I  thus  allow  the  $1,000  and  the  $32.86.  If  the  in- 
terest were  due  by  plaintiff,  and  subsequently  paid  by 
defendant,  it  would  be  a  propv.r  cliarge  against 
plaintiff. 

Bonds  6  and  12,  Wm.  J.  Todd. 

The  items  of  Mr.  Todd's  claim  against  the  plain- 
tiS's  church,  and  of  his  credits  to  the  same,  are  stated 
at  page  10  of  this  opinion,  in  an  account  made  out  by 
himself  and  settled  between  him  and  Mr.  Stout,  jggi 
treasurer  of  defendant.  He  there  credits  the  church, 
in  other  words,  debits  himself,  with  $95  as  due  by 
him,  for  the  difference  between  $145,  the  premium  bid 
by  him  for  choice  of  pews  in,  say  November,  1862,  and 
the  $5  1,  the  premium  paid  b}'  him  under  the  previous 
organization,  viz.,  $'J5.  At  page  IS  of  plaintiff's  brief 
they  say  that  if  this  $95  be  allowed  as  a  credit  to 
plaintiff  on  choice  of  pews,  then  only  it  may  be  put 
on  the  delnt  side  of  the  account,  as  Tod:l  was  one  of 
the  plaintiff's  members.  I  understand  that  to  mean  2(jg2 
that  if  the  $95  was  charged  in  account  to  Mr.  Todd 
on  the  settlement,  it  is  to  be  one  of  the  items  now  to 
be  credited  to  2:)laintiff  in  the  account  between  them 
and  defendant,  because  it  came  from  an  old  member 
of  the  plaintiS's  church. 

It  will  be  seen,  by  reference  to  folios  199,  200  of  the 
printed  case,  that  no  distinction  was  made  between  the 
old  members  of  the  two  churches,  and  that  the  mem- 
bers of  the  two  churches  were  put  on  an  equal  footing 
as  to  premiums  paid  by  them  for  choice  of  pews.     As 
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1683  these  premiums  were  to  arise  after  October  21, 1862,  and 
after  the  mauagemeut  of  the  cliarcli  and  the  receipt 
and  payment  of  all  moneys  in  its  management  were  to 
belong  to  the  defendant,  so  these  premiums  belonged 
to  the  defendant  just  as  the  pew  ground  rents  and  an- 
nual pew  rents  did.  The  $95  therefore  being  credited 
in  the  account  to  plaintiffs,  was  so  much  money  pay- 
able to  defendant  credited  to  plaintiff,  and  was  in  that 
way  a  payment,  in  effect,  by  defendant,  of  that  |95. 
If  that  had  not  been  so  credited,  the   balance  due  by 

1684  phiintiff  would  have  been  $331.76,   instead  of  $236.76. 

This  $95  is  therefore  not  to  be  credited  to  plaintiff' 
by  defendant. 

An  examination  of  the  said  agreement,  at  fols.  199, 
200,  will  show  that  if  that  agreement  had  been  fully 
carried  out,  the  whole  pi-emium,  $145,  shoi^ld  have 
been  charged  by  defendant  for  their  own  use  without 
deducting  the  $50  paid  to  plaintiff  on  a  former  bid  for 
choice  of  pews.  The  agreement  does  not  recognize 
any  right  to  such  deduction. 

1685  T^^^Q  plaintiff's  counsel,  at  page  66  of  his  brief  (ch. 
F,  XVI.),  argues  at  length  for  this  claim  of  plaintiffs, 
that  bids  for  choice  of  pews  made  by  plaintiff's  old 
members  should  be  credited  by  defendant  to  plaintiff. 

I  will  notice  some  of  his  arguments.  He  refers  to 
Exhibit  81,  an  agreement  purporting  to  be  between 
plaintiff  and  plaintiff's  pew-owners,  dated  4tli  Octo- 
ber, 1862.  It  is  not  executed  by  plaintiff,  and  is  exe- 
cuted only  by  W.  A.  Darling,  J.  Milbank,  Misses 
Milbank,  W.  E.  Martin,  L.  Hayder  and  A.  P.  Arnold. 

1686  ■'■''  ^^^^  '^ot  purport  to  be  an  agreement  on  the  part  of 
defendants,  and  does  not  notice  them.  Whatever 
obligation,  therefore  (if  any),  arose  from  it,  it  controlled 
only  the  signers  and,  possibly,  the  plaintiff,  but  not 
the  defendant.  The  contract  between  plaintiff  and 
defendant,  as  set  forth  at  folios  199,  200,  &c.,  controls 
those  two  parties. 

Plaintiff  says  that,  by  that  Exhibit  81,  plaintiff's 
members  weie  to  pay  only  the  amount  bid  for  the 
choice  of  pews  in  excess  of  payment  for  old  payment 
for  choices.     The  words  "  in  excess  of  payment,"  and 
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those  which  follow,  are  uot  in  that  order  in  Exhibit  81, 1687 
but  in  a  separate  pfirt  tlie  signers  do  declare  that  their 
release  is  made  on  condition  that  such  deduction  be 
made.  Exhibit  83  shows  that  the  sale  of  the  pews 
was  made  November  3,  1862,  and  who  were  the  pur- 
chasers and  the  amount  of  premium  bid  by  each.  It 
makes  no  distiuction  between  plaintiff's  and  defend- 
ant's members.  There  were  53  who  so  bid.  The  jire- 
miums  amounted  to  $_',650,  and  the  whole  amount  of 
value  of  pews,  including  two  who  paid  no  premium, 
$50,750.  The  terms  of  Exhibit  82  make  no  distinc-  1688 
tiou  between  plaintill"s  and  defendant's  members,  and 
do  not  allow  the  deduction  for  old  premiums  paid  by 
plaintiff's  nembers,  and  it  was  not  claimed  for  defend- 
ants' member.^,  and  both  were  treated  as  on  an  equality. 
The  terms  of  sale,  so  far  from  allowing  the  deduction 
or  making  any  distinction,  declare  :  "  The  premium 
for  the  choice  of  pews  must  be  paid  in  cash  ;"  that 
is,  the  whole  premium,  without  deduction. 

Appended  to  Exhibit  82  is  a  part  of  a  report  which 
was  not  read  in  evidence  (plaintiff  objecting  to  its  be-  168'J 
ing  so  read)  ;  Exhibit  80  is  an  agreement  with  plain- 
tiff, signed  by  twelve  other  pew-holders,  who  make  no 
claim  to  any  dediictiou  in  the  body  of  the  agreement, 
but  there  agree  to  relinquish  their  pews  in  compliance 
with  the  terms  of  arrangement  made  and  entered  into 
between  said  two  churches  for  a  union  thereof ;  then, 
with  an  asterisk,  is  crowded  in  at  the  side  of  some  of 
the  signatures,  this  addition  :  "  On  condition  that  the 
premium  heretofore  paid  is  to  apply  in  payment  on  a 
repurchase.  1690 

Those  signers  include  W.  J.  Todd,  G.  W.  Abbe  and 
others. 

Tills  explains,  in  part,  how  tiiis  deduct  on  of  old  pre- 
iniiuns  aros3,  and  it  seems  to  have  been  practic:^.lly 
assented  to  and  practiced  on,  so  that  the  deduction  is 
to  be  deemed  proper,  and  is  not  objected  to  by  de- 
fendants. 

To  proceed  with  plaintiff's  argument  for  the  claim 
that  premiums  bid  by  plaintiff's  members  should  be 
credited  now  to  plaintiffs  : 
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1691  He  snys  the  sale  was  based  on  the  faith  of  the  union, 
to  carry  it  out,  and  on  the  faiih  of  the  title  to  be  given 
by  defendant  lieing  good,  and  that  the  sale  of  the  pews 
would  create  a  right  in  perpetuity  to  the  pews  and  to  the 
benefit  of  the  Union.  Assume  this  to  be  so,  the  de- 
fendant did  all  they  could  to  give  the  purchasers  these 
advantages.  They  retained  the  church  till  Novem- 
ber, 1876,  more  than  fourteen  years,  and  every  one  of 
the  plaintiff's  members  could  have  had  the  use  of  those 
pews  all  that  time,  and  in  perpetuity,  but  for  the  acts 

1692  of  the  plaintiffs  and  some  of  its  members.  If  they  did 
not  themselves  occupy  the  pews,  they  could  rent  them 
to  others  who  could,  and  naturnlly  they  must  have 
resumed  their  use  of  the  pews  when  the  church  was 
restored  to  plaintiff',  November  13,  1876.    They  broke 

_  their  agreement  with  defendant,  not  for  any  fault  in 
the  defendant  or  auj  of  its  members,  but  because 
they  who  were  to  give  a  valid  conveyance  to  defend- 
ant claimed  that  their  deed  was  void,  not  for  any 
fault  in  defendant,  but  bL;cause  plaintiff  did  not  prop- 

1693  ^I'b'  pi'esent  the  facts  in  its  petition  for  leave  to  sell, 
or  had  no  power  to  sell  under  the  agreement,  if  made. 
The  defendant  in  good  faith  accepted  the  deed — in 
good  faith  sold  the  pews  in  the  manner  agreed  upon, 
including  this  provision  as  to  premiums  bid  for  choice 
of  pews,  and  were,  b}'  the  true  intent  of  the  parties, 
to  receive  those  premiums  for  their  own  use,  os  they 
were  then  by  the  mutual  agreement  to  be,  and  were  in 
fact,  the  managers  of  the  church  for  both  the  old  con- 
gregations.    The  premium  was    no    part  of  the  price 

1691  ^^  ^^'®  pew;  that  was  fixed  by  the  plan  adopted  pre- 
viously to  the  sale  ;  the  jjurchaser  did  not  bid  above 
that  price,  but  bid  a  premium  for  the  privilege  of 
choosing  one  or  more  pews  at  the  price  fixed  for  them 
respectively.  It  was  paid  for  a  temporary  purpose, 
viz.,  the  choice  of  pews,  and  that  choice  has  never 
failed.  The  purchasers  have  never  been  interrupted 
in  the  choice  which  they  made.  The  judgment  on  the 
remiffifnr  controls  and  does  not  allow  it.  If  plaintiff's 
members  are  to  have  the  premiums  restored,  so  the 
defendant's  members  should  have  theirs  restored.     If 
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the  consideration  has  failed  as  to  one  set,  it  has  equally  1695 
failed  as  to  the  other  set.  If  they  wished  to  reclaim 
their  premiums  paid,  they  should  not  have  continued 
to  hold  the  pews  and  have  the  benefit  of  them  for 
fourteen  years,  as  owners,  and  they  probably  still  have 
it  under  plaintiff. 

If  tliere  were  any  claim  against  the  defendant  for 
these  premiums,  it  wouhl  be  in  favor  of  eacli  individ- 
ual purchaser,  and  not  in  favor  of  the  plaintiff. 

Tiie  claims  of  the   members  (if  they  ever  existed) 
are  barred  l)y  lapse  of  time.     Exhibit  85  shows  bids  1G96 
by  these  persons  ;  they  are    mentioned  in    Piaintiflfs' 
brief,  p.  68,   and  see  testimony  Q.    655,    lli2:2,    IOCS. 
See  Defendants'  brief,  p.  54,  55. 

This  claim  for  premiums  on  sale  of  pews  is  disal- 
lowed. 

Bonds  10  and  11— W.  J.  Todd  : 

Plaintiifs  say  (p.  18)  the  same  remarks  apply  to   the 
interest  claimed  upon  these,   which  are  parts  of   the  iggy 
four  bonds  referred  to  in  Todd's  account.  Exhibit  52. 
For  tiie  answer  to  this  see  p.  10  of  this  opinion,  where 
the  objection  was  considered  and  disallowed. 

In  the  plaintiffs'  summai'v,  he  allows  the   $1,000  on     - 
bonds  6  and  12,  l)ut  not  interest  claimed,  $113.74  ;  that 
interest  was  Due-half  of  $91.76,   Exhibit  ;j2..   $15  88 
To  Nov.  I,  1861,  charged  on  bonds   6  and  12, 

and  interest  from  Nov.  1,  1861,  to  Oct  .21,  '62,     67  86 


$113  74 
(The  $1,000  as  siihsnlhed  and  credited  at  p.  14  by  de-  ^^^^ 
defendant  to  plaint  If. ) 

I  allow  the  $1,0  )l)  and  $113.74  on   bonds  6  and  12. 
Soon  bomis  10  ami  11,  one-halt  of  .f'.)1.76   charL'ed  to 

those  two  bonds  to  Nov.    1,    1861 $45  88 

And  interest  from  Nov.  1,  1861,  ^o  Oct.  21,  186i     67  86 


$113  74 
T'li'  princ'pa'  on  lion  Is  10  an  1    ll  wis  n  't  pu  1   by 
defendant,  so  dafeudaiit  cliar^ed  interest   only,  which 
I  allow,  $113.74. 

54 
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1699  Milbank,  on  part  of  Exhibit  52,  certified  that  $91.76 
was  due  Nov.  1,  18G1,  to  Todd,  on  $'2,000  loaned  by 
Mm  to  chui-ch. 

The  interest  on  the  $2,000,  from  Nov.  1,  1861,  to 
Oct.  21,  1862,  was  $67.86  on  each  $1,000. 

Todd  also  presented  bis  account.  Exhibit  52,  to 
Nov.  1,  1862,  showing  all  the  matters  and  a  balance  of 
$236.76  coming  to  him,  which  Stout  paid  in  his  check. 
Exhibit  53,  for  $236,76,  dated  January  16,  1862,  and 
Todd  receipted  the  bill  and  account,  Exhibit  52,  Nov. 

1700  15,  1862.     (See  above,  at  prior  item.) 

Bond  No.  26,  issued  to  M.  C.  Hull,  held  by  Eaynor. 
Defendant  charges  interest  on  $500  to  21st  Oct.,  1862, 
$16.43,  and  produces  coupon  for  Nov.  1,  1862,  as 
voucher  to  show  payment  of  $17.50  to  Nov.  1,  1862  ; 
that  is  sufficient  prima  facie  evidence. 

The  $16.43  is  allowed. 


1701 


Plaintifi"s  brief,  p.  18-19,  &c.,  repeats  his  objection 
to  Stout's  account  that,  so  far  as  it  credits  himself 
with  payments  made  for  plaintiff,  it  should  not  be  re- 
ceived in  evidence. 


Referee  ruled  tiiat  it  could  not  be  received  as  evi- 
dence that  such  payments  were  in  fact  made  ;  but 
could  be  received  as  evidence  ;  that,  if  made,  they 
were  made  on  account  of  defendant's  church,  as  de- 
fendant claimed,  and  not  on  account  of  Stout,  as  plain- 
tiff claimed  at  first  on  the  reference. 

Accordingly,  it  will  be  seen  above,  the  Referee  has 
1'^-'  not  admitted  that  account  as  evidence  that  payments 
were  in  fact  made.  But  if  plaintiff  has  made  use  of 
that  account,  or  if  plaintiff' has  made  use  of  the  debited 
side  of  the  same  account,  Exiiibit  77  or  75,  as  both 
sides  of  the  account  make  together  one  account,  and 
were  kept  in  the  same  book,  thongh  they  were  sepa- 
rately proved,  then,  in  my  opinion,  he  makes  both 
sides  of  the  account  admissible  in  evidence,  as  well  to 
prove  payment  by  defendant  as  to  prove  money  re- 
ceived by  defendant  through  Stout,  now  to  be  credited 
to  plaintiff. 
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But  I  have  not   found  it   necessary  to  apply,  and  ]  703 
have  not  applied  this  principle  in  any  case. 

I  am  also  of  opinion  (although  I  have  not  applied 
it  in  any  case),  and  I  expressed  such  to  be  my  /»;- 
jircssion  as  to  the  law  during  the  trial,  that  receipts  for 
paj-ments,  in  the  course  of  the  defendant's  duty  under 
their  agreement  with  plaintiff,  are  competent  prima 
facie  evidence  of  such  payment,  and  even  of  the 
correctness  of  the  bill,  and  tlirow  the  burthen  of  re- 
pelling them  on  the  plaintiff.  Such  vouchers  are  ad- 
missible on  behalf  of  executor's  administrators,  trus-  1704 
tees,  landlords,  agents,  leceivers  and  others,  and  it 
seems  to  me  on  the  general  principle,  that  if  one  em- 
ploy's another  to  lay  out  money  on  Lis  business,  both 
parties  understand  they  are  to  settle  the  account 
through  such  vouchers,  leaving  the  principal  to  dis- 
prove the  correctness  of  the  voucher  by  other  proof. 
This  case  was  similar  ;  the  defendants  were  to  paj'  off 
plaintiff's  debts,  under  the  agreement  between  them. 
It  was  as  if  they  had  employed  defendant  as  their  sub- 
stitute to  pay  them,  under  such  emploj-ment.  All  they  1705 
could  expect  from  defendant  at  first,  would  be  a 
voucher,  showing  the  payment,  and  receipted  by  the 
creditors  of  plaintiff,  and  then  the  burthen  would  be 
on  the  plaintiff  to  show  that  it  was  improperly  paid. 
If  the  plaintiffs  had  given  defendant  full  insti'uctions 
as  to  what  debts  they  owed,  and  charged  tiiem  to  pay 
those  only,  that  would  be  different.  But  the  plaintiff' 
agreed  and  the  defendant  agreed  that  defendant  should 
pay  al!  debts  of  the  plaintiff,  and  plaintiff  took  from 
defendant  its  sealed  agreement  of  ISth  October,  1862,  1706 
declaring  expressly  that  "  the  Baptist  Churcl\  in  Oliver 
street  are  to  assume  and  pay  all  the  debts  and  liabili- 
ties of  the  Madison  Avenue  Baptist  Church,"  which 
was  delivered  simultaneously  with  the  delivery  of  the 
deed.  Although  some  of  the  plaintiff's  debts  were 
certified  to  defendant,  yet  all  were  not,  and  defendant 
was  necessarily  left  to  pay  those  which  seemed  to  be 
correct,  and  to  take  the  ordinary  vouchers  for  it. 

As  to  contributions  by  plaintiff's  members  towards 
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1707P'iyiug  the  debts,  defendant  states  they  were  as  fol- 
loHs  : 

1862.    December  22,  C.  H.  Benedict, 

cnsli $100 

18(J3.    Jaim  ry    2G,    C.    L.    Young, 

cash   . . 500  $600 


And    the    foUnwins    paid    by 
tiirninii  in  bonds  or  ol)liga- 

1708  tions  of  plaiutiH,  which  de- 
fendant in  his  account,  p. 
12,  etc.,  charges  as  paid  by 
defendant,  and  again  cred- 
its to  plaintiff,  at  pp.  14, 15, 
as  if  it  were  money  received 
from  plaintiff's  members 
under  their  subscription, 
viz  : 

1862.  December    10,  J.  B.  Colgate, 

1709  bond  -8   500 

1863.  January  16,  W.J.  Todd,  bond 

6  and  12 1,000 

1862.  December  30,  Balen,  bond  3 

and  4   500 

1863.  January  21,  Porter  &  Histon, 

bond  13   500 

"      May    21,    Colgate,  plaintiff's 

note 100 

"      January  15,  Todd,  plaintiff's 

1710  note 200 

2,800 


$3,400 


Page  39,  brief,  defendant  admits  that  the  difference, 
$700,  to  uialie  the  $4,100,  is  made  u]i  of  two  subscrip- 
tions which  weie  received  by  defendant,  not  in  cash, 
but  by  surrendering  t»vo  ol)ligations  of  plaintiff  to  the 
subscribers  for  the  aame  amount,  viz. : 
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1863.     M<ay  9,  sci'ip  surrendered  by  Robert  1711 

"Colby $500 

"      April  9,  oliligatiou  surrendered  by  A. 

P.  Arnold 200 

If  defendant  is  charp;ed  with  those  two  sums, 
amounting  together  to  $700,  as  subscriptions  paid  to 
them  from  phn'iitiff's  memliers,  then,  as  they  were  paid 
only  by  the  surrender  of  plaintiff's  obligation,  the  same 
amount  of  those  obligations  thus  discharged  by  defend- 
ant is  to  be  added  to  the  other  liabilities  of  plaintiff  1712 
paid  by  defendant.     So  both  parties  claim. 

Colby's  bill  was  proved  by  him.  It  is  Exhibit  48. 
At  Q.  1 .8  defendant  claimed  the  $500  as  well  as  the 
$149.0]  cash  paid  at  Q.  '257.  Exhibi-t  48  is  proved  to 
be  genuine. 

Mr.  Colby  proved  the  whole  bill  correct,  and  on  it 
was  a  receipt  endorsed  by  him  stating  that  he  had  re- 
ceived from  Stout,  Treasurer,  deeds  for  pews  (iO,  63  ; 
also  "a  receipt  in  form  of  pew  scrip  for  $5uO,  amount 
"of  my  subscription  toward  paying  floating  debt,"  and  1713 
in  the  margin  the  mode  of  payment  of  the  whole 
amount,  receipted  for  $3,064.03,  is  stated  thus  : 

Pews $2,.350  00 

Premium ■. 65  00 

Pew  scrip 500  00 

Cash 149  03 

13,064  03 


This  shows  that  he  did  not  pay  his  subscription  for  1714 
the  floating  debt  in  cash,  but  by  surrendering  the  pew 
scrip  obligation  of  plaintiff  for  $500. 

If,  then,  the  defendants  are  to  be  charged  witli  that 
$")00  as  a  subscription,  they  are  to  be  credited  with 
$500  for  paying  the  debt  of  plaintiff  of  $500.  I  have 
so  made  out  the  account. 

As  to  the  $200  subscription  by  Arnold,  that  is 
proved  (so  far  as  counsel  have  claimed)  only  by  the 
entries  of  Mr.  Stout  in  his  account.  Omitting  Exhibit 
70,  Exhibit  75  is  the  side  of  the  account  in  which  Mr. 
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1715  Stout  clmrges  himsilf  with  the  amomit,  aud  as  he  is 
dead,  it  is  admissible  for  either  party.  Without  it  I 
am  not  aware  of  any  evidence  that  Arnold  paid  the 
$200.  The  plain  tiff,"  in  his  brief,  refers  to  Exhibit  75 
alone  to  prove  the  payment  (p.  33). 

The  entry  shows  it  was  not  paid  by  cash,  but  b}' 
setting  off  against  it  his  pew  scrij).     It  is  thus  : 

"1863.  April  9.  By  amount  of  A.  P.  Arnold's  sub- 
scription in  favor  of  the  late  Madison  Avenue  Baptist 
Church,  which  is  counted  as  pew  scrip  in  settling  for 

1716  his  pew,  $200.  ' 

In  otiier  word-',  the  $200  subscription  was  settled, 
not  in  cash,  but  by  treating  the  subscription  as  if  it 
were  pew  scrip  held  by  him,  aud  then  it  was  by  set- 
ting off  the  obligation  of  plaintiff  against  the  subscrip- 
ticn,  or,  if  he  held  no  pew  scrip,  the  defendant  got 
nothing,  and  are  not  liable  for  auything  on  this  ac- 
count. 

As  the  $1,100  is  the  amount  stated  in  Judge  Sedg- 
wick's findings,  it  may  be  more  convenient  to  increase 

1717  the  amount  of  subscriptions  by  the  $700,  and  increase 
the  debits  for  debts  of  plaintiff  paid  by  defendants  by 
the  same  sum  $700.     The  result  is  the  same. 

Plaintiff'  also  admits  that  both  were  paid,  not  in  cash, 
but  by  surrender  of  claims  (p.  33),  and  that  to  the 
same  amount  the  debts  settled  by  the  defendant  will 
be  increased,  and  that  no  diftereuce  will  result  in  the 
account  (p.  34). 

As  to  pew  rents  collected  by  defendant,  belonging  to 
plaintiff,  plaintiff"  claims  that  $81.50  should  be  added 

1718  ^^  ^°^'  ^'  ■'-'•  Youug  to  those  allowed  b}'  defendant  on 
page  40  of  its  brief  (p.  33  plaintiff,  ch.  XI).  Plaintiff' 
refers  to  entry  from  treasurer's  book. 

At  Q.  1179,  plaintiff  read  from  book  of  Stout,  trea- 
surer, various  entries  of  receipts,  beginning  December 
22,  1862,  and  closing  with  "  1863,  January  26,  cash 
received  of  Charles  L.  Young,  as  follows,"  then  two 
items,  and  then  "Rent  of  Pew  41,  from  1st  May,  1862, 
to  1st  November  last,  $86.25." 

Thus  plaintiff  was  entitled  to  the  proportion  from 
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1st  May  to  October  21, 1862,  five  mouths  twenty  days,  1719 
181.45. 

As  to  cash  ])aymeut  to  defendant  by  plaintiff  of 
amount  reported  due  by  Referee  Wintertou,  on  31st 
May,  1875. 

The  amount  was  $4,507.16,  as  appears  by  order  of 
Special  Term  (fols.  300,  301  of  printed  case). 

The  opinion  in  the  Court  of  Appeals,  on  motion  for 
reargument,  directs  that  the  defendant  be  charged 
(pp.  44-5)  with  the  sum  "of  $4,507.16,  and  interest 
thereon,  paid  by  plaintiff  to  defendant,"  and  with  in-  -1-79^ 
terest  on  such  sum  to  date  of  final  adjustment.  The 
plaintiff  (defendant  admits)  paid  that  sum  $4,507.16, 
with  interest,  November  13, 1876,  calculated  as  $312.84, 
and  making  together  $1,820.76.  Defendant  stated 
this  payment  was  made  by  deducting  $1,010,  the  half 
of  said  Referee's  fees  from  the  $1,870.76,  and  paying 
the  balance  in  cash,  $3,810,  on  13tlr  November,  1876. 
The  order  of  Special  Term  directs  the  deduction  of 
this  precise  sum  of  $1,010  to  be  made,  and  does  not 
say  with  interest. 

The  order  of  the  Court  of  Appeals  makes  the 
"  $4,507.16,  and  interest  thereon,  paid  by  plaintiff" 
chargeable  on  defendant.  In  other  words,  that  precise 
sum,  $4,007,16,  and  such  interest  thereon  as  was  paid 
by  plaintiff',  and  no  more.  The  principal  and  interest  so 
paid  was  $1,820,  and  was  paid  November  13,  1876.  As 
the  exact  sum  that  plaintiff  paid  to  defendant  on  that 
account,  as  if  due  to  the  defendant,  was  to  be  charged 
to  defendant,  and  as  defendant  was  to  be  credited  in 
the  new  accounting  with  whatever  it  should  appear  ..  „,-,;, 
defendant  was  entitled  to  under  it,  and  as  defendant 
had  been  paid  .$4,820,  defendant  should  be  charged  in 
the  new  accounting  with  that  .sum,  or  defendant  would 
have  been  jjaid  that  sum  once  and  again  credited  with 
it  also  in  the  general  new  acco\inting. 

Plaintiff'  claims  that  interest  be  added  to  the  $1,010 
from  May  31,  1875,  to  November  13,  1876. 

The  court  did  not  direct  suoh  addition  of  interest, 
but  that  the  $1,010  (that  only,  and  without  saying  with 
interest)  be  deducted  by  plaintiff  from  the  amount  to 
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1723  be  paid  by  plaintiff  to  defeudant,  and  tlie  opiniou  of 
the  Court  of  Appeais  directs  that  the  $4,507.1(5,  with 
interest  paid  by  plaintiff  be  charged  to  defendant,  not 
with  interest  on  li  df  the  Referee's  fees  from  the  time 
that  plaiutift'  paid  them,  nor  from  the  time  that  they 
became  due  to  the  Referee.  There  is  no  evidence 
that  the  Referee  was  paid  interest  on  bis  $2,0-0. 

As  the  $1,820. 7()  was  paid  November  13,  1876,  and 
includes  the  $-1507.16,  and  $312  84,  which  was  all 
that  plaintiff  paid  to  or  for  defendant,  and  the  time  of 

1724  adjustment  of  all  the  items  ij  November  K!,  1876,  no 
interest  on  it,  or  any  part  of  it,  is  to  be  charged  in  the 
adjustment  of  the  account  to  November  13,  1876. 
Plaintiff  gets  an  equivalent  to  interest  on  the  whole  of 
$4,820  from  November  13,  1876,  by  that  sum  with 
others,  being  deducted  as  of  that  day  from  the  total 
amount  credited  to  the  defendant,  and  interest  charged 
from  that  day  against  plaintiff  only  on  the  balance. 

Defendint  credits  plaintiff  such  interest  on  plain- 
tiff's indebtedness  as  accrued   between  21st  October, 

1725  1^6'^'  ^"'^  November  13,  la76. 

Defeudant  allows  (p.  lb)  : 

In  bonds  36,  37,  38,  39,  Oelrichs  &  Co.,  $500 

each,  from  1st  to  13th  Nov.,  1876 $4  67 

1,  2,  ':.l,  Colgate,  $300  each,  from  1st  Novem- 
ber, 1873,  to  13th  November,  1876, 
three  years  twelve  days 318  50 

On  bonds  Nos.  10  and  11,  'W.  J.  Todd,  $500 
each,  from  1st  November  to  13th  No- 
vember, 187.;,  12  days 2  33 

1726  On  bond  No.  26,  S.  Raynor,  $500,  from  1st 

May,    1875,  to    L.th    November,    1876, 

one  year  six  months  twelve  days     .  .    .         53  67 


Above  defendant  allows  and  plaintiff' also.  .    $37!J  17 

Now,  turn  to  plaintiff's  brief,  page  43  to  58,  to  see 
his  additional  claim  for  unpaid  interest  on  unpaid 
debts  of  plaintiff'.     (Defendant's  brief,  pp.  40  to  54). 

Tlie  Ttems  claimed  by  plaintiff'  are  as  stated  in 
plaintiff's  brief,  page  46  : 
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Boud  No.  5  issued  to  Magbee  &  Knowltou,  1727 

$500   $500  GO 

(Same  bought  by  Ladies'  Aid  Society,  W.  M.) 

,,Balauce  due  Milbaiik,  Treas.,  <tc.,  <fec $592  15 

Abbe's  (alleged)  loan  to  plaintiff 400  00 

Durkee 123  25 

J.  Milbaidv   90  00 

Jones 1,200  00 

Austen 200  00 

Magbee  &  Kuowlton 400  00 

Cunniugluun 470  00 

Tlie  plaintiffs  have  furnished  a  memoranda  marked 
130  for  identification  only,  to  show  how  the  $  i,8-3  was 
made  up,  August  26,  1862. 

It  does  not  include  "Austen,  $200,'  and  it  does 
include  other  names  than  the  present  alleged  unpaid 
creditors.  I  refer  to  it,  not  as  evidence  in  itself,  as  it 
was  not  read,  but  Mr.  Milbank  testified  to  the  same  ef- 
fect, reading  from  that  paper. 

The  plaintiff,  to  sliow  that  these  items  were  actual  1729 
debts  ot  the  plaintiff",  refers  to  evidence  which   I  have 
examined — I  refer  to  only  parts  of  it. 

Q.  239,  353,  show  that  Exliibit  IG  (marked  also  Ex- 
hibit G9,  see  it  at  that  numl>er)  was  proved  by  defend- 
ant and  read.  That  exliibit  is  headed  "  Liabilities  of 
the  Madison  Avenue  Baptist  Church,"  it  is  dated  Au- 
gust 27,  1SG2,  and  is  signed  by  "  J.  Milbank,  Treasurer 
Building  Fund." 

It  specifies  the  names  of  certain  creditors,  and  the 
amounts  due  to  them,  but  does  not  specify  any  of  these  17::>0 
iterjis,  except  "  J.  Mill)ank,  Tieasurer  Building  Fund, 
$570,30,"  and  it  contains  also  this  general  statement: 
"  Sundry  loans  by  fi'ieiids  of  the  church,  $4,823,"  not 
specifying  any  of  them, 

Pefendant  also  read  Exhibit  85,  taken  from  Exhibit 
121,  which  is  the  acconnt  kept  by  Milbank,  as  treas- 
urer of  the  building  fund,  with  the  plaintiff's,  in  whiuh  he 
credits  the  plaintiffs  with  sums  n  caivtd  by  him,  the 
first  19  being  entered  on  page  G  of  his  book  as  loans 
by  the  19  individuals  prior  to  February  4,  18G1, 
55 
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1731  The  next,  ou  page  14  of  bis  book,  containing  13 
items  and  names  to  January  4,  1S62,  tive  of  which  are 
called  loans  to  church. 

The  next,  on  page  IG,  to  May  20,  ISG'i,  one  of  which 
reads,  "Loan  to  church  by  W.  A.  D.,  $200,"  viz.,  W. 
A.  Darling. 

That  is  a  credit  to  Darling  of  loan  made  by  him — 
no  interest  was  allowed  ou  it— it  is  part  of  credits 
against  Darling's  note  given  for  $1,200  for  pew,  and  for 
premium  $60,  and  balance  $534.38  is  treated  in  the 

1732  account  as  paid  by  Darling  to  Milbauk. 

Plaiutift' also  read  from  Milbank's  book,  page  6  of 
Exhibit  121,  4  items  on  paper  marked  Exhibit  131: 

Loans  by  David  Jones $1,000 

200 

E.  Austen   200 

H.  H.  Durkee 200 

Ou  p.  6  (Ex.  85)  I  find  no  loan  by  any  of  these 
alleged  creditors,  except  one  of  $200  by  J. 
17^3      Milbauk. 

On  p.  14  (Ex.  85)  I  find  none,  except  loan  by- 
Abbe  (G.  W.)-Mar.  9,  $150  ;  Aug.  19,  $50  ; 

Nov.  2,  $30 250 

On  p.  16  (Ex.  85)  I  find  uone  except  thus  : 
1862.  May   13.  Cash  rec'd    from    Geo.    W. 
Abbe    to    aid    in    paying 

$2,000,  note 200 

June    6.  Eec'd     from    Kuowlton    & 

Maghee,  being  the  amount 

J7J4  received  from  sale  of  their 

$,,00  bond  to  the  Ladies' 
Aid  Society 400 

The  question  presented  here  is  first,  whether  these 
alleged  creditors  were  actual  creditors  of  the  plaintiff ; 
and  second,  whether,  if  they  were,  they  were  entitled 
to  interest  from  plaintiff. 

Moneys  are  frecpiently  passed  over  to  the  treasurer 
of  a  church  by  its  members  to  aid  the  church 
without  any  under-standing  that  they  are  to  be  repaid 
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or  that  interest  is  to  be  charged  on  them.  That  is  one  1735 
mode  in  which  those,  who  are  able  and  wilHng,  pro- 
mote tlie  welfare  of  the  cbnreh'to  wliich  they  belong. 
"The  monej',  if  paid  to  the  treasnrer,  is  properly  cred- 
ited by  him  to  the  churoh,  for  he  received  it,  and  is 
accountable  for  it.  But  that  alone  neither  shows  that 
it  is  a  debt  of  the  church,  nor  that  it  is  to  bear  inter- 
est. If  it  was  not  to  bear  interest  the  plaintiff  was 
not  liable  for  interest  on  it,  and  defendant  is  not 
liable  for  it.  Accordingly,  when  Darhng  settled  his 
note  of  .?1,'200,  and  the  !?()0  witli  Milbank,  he  was  al-  1736 
lowed  in  part  payment  a  loan  he  had  made  of  $200, 
but  no  interest  on  it. 

Taking  Exhibit  8a  as  correct  and  lawful  evidence, 
it  shows  a  loan  prior  to  February  4,  1861,  by  Milbank 
of  $200.  Agaiust  this  (see  Eis!!  16,  69j,  the  account 
of  plaintifl's  liabilities  dated  August  27,  1862,  shows 
what  was  due  on  that  day  to  j\Jilbauk,  Treasurer  of 
Building  Fund,  as  S570.B0,  and  that  must  be  presumed 
to  include  the  §200  previously  loaned  by  him,  and  the 
$90  now  claimed  as  loaned.  1737 

I  allow  the  $570.30,  but  not  the  $90  now  claimed. 

The  entry  18i;2.  May  13.  Cash  received  from  Geo. 
W.  Abbe,  to  aid  in  paying  $2,000  note,  does  not  neces- 
sarily show  a  loan,  but  states  that  it  was  "  received  to 
aid  in  paying  the  $2,000  note."  That  is,  to  aid  the 
church  in  paying  the  note.  That  looks  like  a  gi'.t,  and 
when  subseqjent  events  are  considered  in  connection 
with  this,  the  inference  is  strengthened  that  it  was  a 
gift. 

As  Abbe's  wife  was  active  in   the  aid  society,  col-  1738 
lectiug  funds  for  the  church  about  this  time,  amount- 
ing to  about  $.500,  it  is  reasonable  to  infer  that  he  had 
the  same  liberality,  and  gave  that_  $200   for  the  same 
purpose. 

So  the  entry  "  1862.  June  6.  Eeceived  from  Knowl- 
ton  &  Mughee,  being  the  amount  received  from  sale  of 
their  $500  bond  to  Ladies'  Aid  Society,  $100,"  does 
not  state  a  loan,  as  Milliank's  account  does  when  a 
loan  was  meant,  and  so  this,  it  is  to  be  inferred,  was  a 
gift. 
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1739  It  is  proper  to  refer  to  the  object  with  which  that 
society  was  organized,  and  its  mode  of  collecting 
money  (Q.  1820  to  1846*. 

Mrs.  Abbe  says  the  object  of  tlie  Ladies'  Aid  So- 
ciety was  to  do  wliat  they  conld  to  help  the  churcli, 
to  raise  mi>iiey,  and  that  it  used  to  collect  money 
every  Sunday  in  little  boxes,  and  to  use  that  money  to 
aid  tlie  chnrtdi.  They  did  not  want  to  use  the  money 
(that  is,  for  themselves),  and  did  raise  it  in  aid  of  the 
Madison    Avenue    Church.      The    money   was   raised 

1740  before  the  union.  The  church  needed  it  in  every  way. 
They  raised  over  $.500.  She  conld  not  say  how  much 
more.  The  mouey  all  came  into  her  hands,  and  she 
passed  it  to  her  husband.  Mrs.  Ahlje  kept  the  ac- 
counts, and  they  bought  a  bond  with  that  money 
(of  Kuowlton  &  Maghee),  and  what  was  left  they 
gave  to  the  treasurer  (of  the  church)  for  current 
expenses.  Slie  took  the  bond  and  kept  it  in  her  pos- 
session ever  since  among  other  papers. 

There    has    been    no   meeting  of   that  society  ever 

1741  since  that  time — none  since  the  union  took  place. 
The  society  was  a  mere  voluntary  association.  The 
bond  referred  to  was  that  sold  by  Knowlton  &  Maghee, 
June,  h-.62. 

The  efTect  of  this  testimony  is  that  the  object  of  the 
societv  was  to  rai-e  money  to  lie  applied  in  aid  of 
the  church's  pecuniary  wauts. 

With  tliat  object  known,  the  contributors,  every 
Sunday,  gave  money  (nut  loan^'d)  in  liitle  boxes,  that 
that  money  should  aid  the  church  in  carrying  it  on  or 
1712  in  paying  its  debts.  In  ecpiity  and  at  law,  then,  all  the 
mouey  thus  put  into  the  boxes  must  be  used  for  the 
relief  of  the  church,  not  to  collect  interest  on  it  Irom 
the  church.  It  could  only  bw  applied  directly  to  the 
church,  or  be  used  in  paying  its  debt~,  not  in  buying 
its  bonds  for  the  purjiose  of  collecting  interest  on 
them  from  the  church,  and  then  suing  the  church  if  it 
was  not  pai<l.  If  bought,  it  was  to  be  in  sati.sfaction 
of  so  much  of  the,  debt  of  the  church.  Consistently 
with  this  trust,  the  excess  of  the  amount  collected 
(over  the   $100    paid  for    the    bond)  was  paid  over  to 
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the  treasurer  as  part  of  the  gift  of  those  contributors  1743 
tj  the  church  aud  not  as  a  loan.  And  consistently 
with  this  trust,  the  bond  was  bought— and  to  carry 
out  the  intent  of  the  contributors,  it  must 
have  been  bought  to  pay  off  so  much  of  the  debt  of 
the  cliurcli.  If  the  same  amount  in  money  had  been 
handed  over  to  tlie  church,  the  clmrch  woukl  have 
been  under  no  obligation  to  repay  it.  When  the 
bond  was  bought  from  contributions  made'  to  aid  the 
church  in  its  pecuniary  wants,  it  must  have  been  to 
redeem  so  much  of  the  debt  of  the  church.  1744 

Tiie  omission,  even,  to  demand  payment  of  prin- 
cipal or  interest  of  defendiuit  aud  of  ])laintiflf  until  the 
arrangement  of  last  spring  couBrms  this  conclusion. 

The  plaintiff'  is  not  liable  on  the  bond,  aud  certainly 
is  not  liable  for  any  interest  on  it.  The  society  has 
done  nothing  since  the  union.  It  ceased  to  act,  be- 
cause the  funds  collected  by  it  were  all  disbursed  in 
relief  of  the  church  by  practically  extinguishing  the 
$500  bond,  and  paying  the  remainder  of  what  was 
collected  directly  to  the  trea.surer.  174.5 

The  like  motives,  it  is  to  be  inferred,  influenced 
Kuowlton  it  Maghee  to  give  (not  to  loan)  the  $400 
thus  received  from  the  Ladies'  Aid  Society  to  the 
plaintiffs'  church.  The  cntr}-  does  not  describe  it  as 
a  loan,  aud  is  peculiar  if  not  meant  as  a  gift.  Knowl- 
ton  &  Maghee  have  ,  n-ever  claimed  it  or  any  interest 
on  it;  neither  they  nor  any  one  on  their  behalf  came 
forward  to  prove  the  claim. 

The  plaintiffs  were  heavily  mortgaged  in  $4'?,500. 
Judgments  were  being  obtained  against  thein,  and  1746 
there  must  have  been  an  apprehension  that  their 
debts  would  swallow  them  up.  Nothing  could  be 
more  natural  than  that  its  members  should  give  freely 
to  sustain  it.  With  this  motive,  Knowlton  &  Maghee 
had  loaned  $.500  and  taken  a  bond,  nominally  secured 
by  a  third  mortgage.  They  sold  that  bond,  both  prin- 
cipal and  interest,  for  $400.  Would  they,  then,  loan 
this  1400  without  any  voucher  or  security,  wiien  they 
had  just  passed  away  a  bond  for  a  larger  amount  se- 
cured by  a  mortgage?     They  had  received  this  $400 
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1747  which  they  knew  came  from  small  contributors  to  aid 
the  church,  and  apparenth*  feeliug  the  same  desire  to 
aid  the  church,  and  probably  regarding  the  .1400  as 
so  much  brought  to  them  from  the  comparatively 
poor,  and  in  return  for  a  security  that  was  very  doubt- 
ful, they  handed  the  $400  over  to  the  treasurer  and 
told  him,  not  that  it  was  a  loan,  but  (as  Milbank  te.s- 
tities,  Q.  1375-1379j  that  it  was  "  the  amount  re- 
ceived from  sale  of  their  $500  bond  to  Ladies'  Aid 
Societ}'." 

1748  It  is  equivalent  to  saying,  "  Take  this  ;  it  came  from 
the  contributions  of  tlie  church  to  aid  in  paying  its 
debts,  and  let  it  go  to  the  church." 

If  Knowlton  &  Maghee  did  not  intend  this  as  a  gift 
to  the  church,  why  should  Maghee  mention  to  Mil- 
bank  from  what  source  he  got  the  money  ?  Would 
lie  say  that  if  he  meant  it  as  a  loan?  Would  Mil- 
bank  make  that  entrj'  if  Knowlton  &  Maghee  had  in- 
timated it  was  a  loan  ?  They  had  a  loan  before  of 
$500   secured   by  a  third  mortgage,  would    they  sell 

1749  that  for  $400  and  tlieu  loan  $400  without  any  security 
or  voucher  ?  If  they  meant  it  as  a  gift  they  would  do 
just  what  they  have  done. 

Knowlton  &  Maghee  do  not  come  forward  to  claim 
it. 

It  is  not  to  be  deemed  a  loan,  but  a  gift. 

Exhibit  16  ((J9)  is  a  statement  of  liabilities  of  plain- 
tiffs' church,  dated  August  '11,  1862.  It  specifies 
$570.30  as  the  balance  due  to  Milbank,  Treasurer  of 
Building  Fund ;  it  is  signed  by  Milbank,  and  it   also 

1750  has  the  general  statement  of  "  Sundry  loans  by  friends 
of  the  church,  $4,823,"  but  no  names  of  the  alleged 
lenders. 

Murphy,  who  is  now  dead,  proved  on  the  former 
reference,  and  his  evidence  was  read  on  this  reference, 
that  the  report  to  j^laiutiffs'  church  (Exhibit  33,  with 
Exhibits  34  and  35  attached)  was  communicated  to  de- 
fendant's church  before  the  union.  That  Exhibit  34 
is  the  same  as  Exhibit  16  {&.))  on  this  reference.  Mil- 
bank  testifies  that  $570.30  was  due  to  him  as  such 
treasurer,  August  27,  1862.     In  that  report  he  does 
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not  claim  any  more.     He  made  it  larger  October  21, 1751 

1862,  1)}'  adding  further  interest  to  that  time.  It  was 
the  principal,  iySTO.HO,  that  was  to  be  paid  by  defend- 
ant, aud  that  was  all  that  Milbank  represented  as  due 
him  in  the  report  communicated  to  defendant.  De- 
fendant must  pay  the  interest  on  .'roYO.SO.  This  was 
not  a  mere  loan,  but  an  account  on  which  iaterest  was 
charged  on  both  sides. 

I  proc  ed  with  memoranda  of  some  of  the  evidence 
as  to  loans  liy  others. 

Mr.  Abbe  says   the  .|400   was  a  loan,  and  that  he  1752 
lent, 

December  5,  1861 $50 

March  12,  1862 150 

May  13,  1862 200 

S400 

Milbauk's  account  (Exhibit  55)  adds  another  $50  as 
loaned  November  2,  1861.  But  on  his  check-book  he 
says — 

Pj'obably  Abbe )     hj-,. 

Probably  Chapman j     *''  ITcq 

That  loan  was  probably  by  Chapman.  Abbe  would 
be  most  likely  to  be  correct  in  accounts.  Milbank 
makes  all  the  loans  to  Abbe  to  have  been  before  No- 
vember 8,   1861,   and  the    $200    before    February    4, 

1861.  Abbf-;  makes  them  all  after  December  4, 1861,  and 
the  last  Lilay  13,  18ii2,  after  the  resolution  of  April  21, 

1862,  to  authorize  loans  on  notes  payable  in  one  year, 
without  interest,  subject  to  which  rule  all  such  loans 
would  be. 

Milbank  says  the  substance  of  what  passed  between 
him  and  Abbe  was  that  "  I  went  to  get  $200  from  him 
(as  treasurer)  to  loan  to  the  church."  His  entry  is  of 
$200  to  aid  in  paying  the  ^.-'.OOO  church  note. 

Milbank  say.s,  E.  Austen  also  loaned  $200  under 
the  same  resolutions  (viz.,  of  the  church  as  above 
quoted),  and  then  states  that  it  was  prior  to  July,  1861, 
and  then  that  he  cannot  tell  the  exact  date,  and  then 
that  the  account  rendered  July  4,  1861,  charge.j  him- 
self with  having  received  $200  as  a  loan,  as  treasurer, 
from  E.  Austen. 
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1755      His  account,  I  believe,  is  so;  but  Austen's  $200  is 
liot  included  in  the  $4,823. 

Milbank  says  Durkee  loaned  the  church  $200  prior 
to  July  4,  1861 ;  that  he  has  not  the  date  of  the  loan, 
and  thinks  it  formed  part  of  the  $4,823.  (It  seems  it 
does,  reduced  to  $123.25.) 

Bond  No.  5,  $500,  sold  to  Ladies'  Aid  Society. 


1756 


Milbank  says  this  bond  was   never  surrendered  or 
discharged.     That  bond  I  have  already  passed  upon. 


Milbank  says  he  drew  the  resolution  of  plaintiff's 
Trustees,  of  April  26,  1879,  to  pay  interest  to  himself 
and  to  Mr.  Abbe  and  to  Ladies'  Aid  Society.  It  was 
drawn  by  advice  of  plaintiff's  counsel.  He  received 
check  for  $588.62,  and  gave  back  like  check  to  church. 

Mr.  Abbe  received  check  for  $393.78,  and  gave  back 
like  check  to  church. 

Ladies'  Aid  Society  received  check  for  $492.10,  and 
gave  back  like  check  to  church. 
liol      This  resolution,  it  appears,  was   drawn  by  advice  of 
plaintiff's  counsel. 

Milbank  says  his  account  shows  he  received  from 
Knowlton  &  Maghee  this  "  $100,  being  the  amount  re- 
ceived from  the  sale  of  their  $500  bond." 

That  Maghee  stated  he  had  sold  the  bond  to  Ladies' 
Aid  Society  for  $400. 

He  says  that  w'hen  he  said  in  his  evidence  that  he 
did  not  regard  the  defendant  as  owing  these  sums,  and 
therefore  did  not  c.ill  on  them  for  payment,  he  meant 
I'So  that  the  plan  of  union  imposed  no  obligation  on  the 
defendant  to  pay,  and  subsequeutly  he  learned  the 
sale  to  them  was  not  valid. 

Memoranda  as  to  the  liabilities  of  plaintiff  in  which 
defendant  did  not  pay  principal. 

I.  Defendant  allows  now  interest  on  the  following 
bonds,  which  it  did  not  before  pay  interest : 

Oelrichs  &  Co. ...  .   $4  67    W.  J.  Todd $2  33 

J.  B.  Colgate 318  50     Kaynor 53  58 
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'TI.— The  names  and  amouuts  iu  Ex.  130,   used  by  1759 
Milbank  in  his  testimouy  as  composing  the  $4,823.25 
are, 

I'l-iiicipal. 

1.  G.  W.  Abbe .flOO  00  should  it  be  be  $400, 

or  $650? 

2.  H.  H.  Durkee..  .    IIH  25 
-{  3.  J.  Milbank 90  00  included  iu  $570.30. 

4.  D.  Jones 1,200  00 

5.  Maghee  &  Knowl- 
ton 400  00  not  a  loau  but  a  gift.  17,a 

12,213  25  ^       "''^ 

6.  J.    F.     Cunniug- 
ham 470  00 


$2,683  25 


■  a.  W.  E  Mai-tin.. . .   $165  CO 
/'.   W.  H.  Chapman     240  00 

c.   11.  Colby 435  00 

(/.  M.  G.  Hull   ....     200  00 
i  -j'  e.  A.  P.  Arnold ....     450  00 

A  J.    Cuinniings..  .        50  00  I'^'l 

(/.  W.  H.  Taylor.  .  .      200  00 
L  W.  W.  Todd....     200  00 

[/.  S.  Colgate 200  CO 

$2,140  00 

-$4,823  25 


If  E.  Austen's  $200  were  added  it  would  exceed  the 
$4,823.25  so  much. 

No  memoranda  of  these    persons  or  amounts    was 
ever  handed  by    plaintiff  to   defendant.     The   memo-  1762 
randa    of   the    total    $4,823.25    alone   was   furnished. 

These  are  still  claimed  by  plaintiff,  and  plaintiff 
addsE.  Austen's  $2U0,  though  that  would  make  the 
total  $5,023.25. 

The  $4,834.25  was  said  to  be  loans  by  the  friends  of 
the  church.  Several  of  them  were  on  bills  for  services 
or  materials,  <fec. 

The  following  memoranda  of  them,  shows  that  no 
interest   was  charged  on  those  that  were  settled  by 
the  defendant,  except  by  R.  Colby. 
56 
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1763  (o.)  W.  R.  Martiu's  was  a  bill  of  $150.30,  for  various 
items  of  account — uo  interest  was  chargetl. 

(c.)  E.  Colby's  bill,  as  paid  in  cash,  was  $149.03 ; 
he  was  credited  his  subscription,  $500,  and  cash 
$149.03  ;  he  charged  no  interest  for  cash  lent  on  pew 
scrip,  $2,000,  but  did  on  $850  cash  loan,  and  credited 
interest  on  pews  bought. 

(d.)  M.  C.  Hull ;  the  amount  was  due  on  a  due 
bill;  it  was  paid  in  cash  and  in  account— uo  in- 
terest. 

1764  (e.)  A.  P.  Arnold  ;  this  was  on  a  note  of  plain- 
tiff to  him  for  $500  (not  $450).  It  was  payable 
15th  of  September,  1801,  witho^^t  interest— no  interest 
was  allowed.     It  was  not  paid  till  9th  of  April,  1863. 

(/.)  I  do  not  find  that  Cummings  loaned  $50. 

((/.)  W.  H.  Taj'lor's  claim  was  $224,  on  a  note  for 
$200  with  interest. 

(/-.)  W.  Todd  was  paid  $200  on  note  of  plaintiff 
to  him,  by  offsetting  his  subscription,  and  he  sur- 
rendered  his 'note.      It  was    payable  April   7,   1861^ 

1765  with  interest  dated  December  7,  I860,  not  paid  till 
15th  of  January,  18U3  ;  no  interest  allowed. 

(/.)  S.  Colgate  was  paid  $200  on  note  of  plain- 
tiff to  him,  by  offsetting  his  subscription,  $100,  and 
paying  cash  $100 — no  interest  was  charged.  It 
was  payable  April  7,  1861,  with  interest.  It  was  not 
paid  till  May  21,1863. 

All  these  except,  W.  R.  Martin,  had  notes  or  due 

bills  of  jalaintiffs',  v,hich,  in  ordinary  cases,  would  bear 

interest,  but  as  between  them  and  the    church  none 

17C6  was  charged  except  by  K.  Colby,  and  in  that  case  there 

were  mutual  accounts  and  interest  on  both  sides. 

Plaintiff  refers  also  to  Q.  651-2,  and  667  to  671. 
Mr.  Abbe  says  he  loaned  to  the  church  $200  in  1861, 
and  $200  in  1862 — in  May,  he  thinks.  Abbe  cculd  not 
recollect  anything  that  was  said  when  he  made  the 
loans.  He  took  no  receipt  or  voucher,  when  he  loaned 
the  money — he  could  not  recollect,  that  any  blank 
form  of  note  was  issued  to  parties  who  made  loans. 
He  was  shown  Ex.  56,  and  says  he  knew  in  1860   that 
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such    printed  forms  were  used,  but    that  they    were  1767 
given  only  to  purchasers  of  pews  ;  after  that  he  says 
the  form  shown  him  was  for  those  who  made  loans, 
and  still  says  that  he  never  saw  any  but  that  one. 

That  was  one  issued  December,  1860,  by  which, 
as  printed,  the  receipt  of  $200  was  acknowledged  by 
the  church,  and  the  church  promises  to  repay  it  on 
7th  of  April,  1861,  without  interest  ("without"  is 
altered  to  "  with  "  in  writing  in  this  Es.  56). 

He  mu>t  have  acted  with  knowledge  of  the  resolu- 
tion of  December  3,  1860,  authorizing  the  issue  of  1768 
a  certain  number  of  "  notes  to  the  amount  of  $200 
each,"  and  which  said  nothing  of  interest,  and  with 
the  knowledge  of  resolution  of  April  21,  1862,  which 
allowed  loans  only  on  notes  and  paj'ahle  in  one  year 
and  without  interest.  Milbank  says  he  leceived  the 
moneys,  in  Ex.  121,  probably  in  checks  and  cash. 

Milbank  says  Durkee  loaned  $200,  February,  1861, 
and  owed  a  balance  on  his  pew  which  reduced  the 
amount  to  $124.25. 

He  testifies  that  his   check-book  reads  "  March  6,  1769 
1861,  Geo.  W.  Abbe,  loan  to  Madison  Avenue  Ch. ,  $1 .50.'' 

"Aug.  19,  1861,  G.  W.  Abbe,  $50  to  help  pay  in- 
terest to  J.  Vanderpoel." 

"Nov.  2,  1861,  probably  Abbe  $50, 

probably  Chapman,     and     should    be 
credited  to  the  church." 

"  May  13,  1862,  Abbe  to  help  to  pay  $2,000  church 
note  due  to  day  $-00."  1770 

Leave  out  that  $50,  November  2, 1861,  as  being  paid 
1)y  Chapman  and  not  by  Abbe,  and  Abbe's  subscrijo- 
tion  would  be  $200,  as  he  states  it,  before  1862,  and 
$200  in  May,  1862,  making,  as  Abbe  states  it,  only 
$400  in  all. 

Plaintiff's  counsel  says  in  his  brief  Abbe  was 
debited  on  accouut  $250,  as  he  states  it,  from  $650; 
but  it  should  be  from  $400.  Then  the  balance  due 
Abbe  would  be  but  $1.50. 

Milbank  reads  further  from  his  check-book  :  "  Deer. 
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1771  29,  18G0,  J.  J.  Durkee,  loan  to  Mad.  Ave.  Cli.,  $200." 
He  reads  entry  in  check-book  of  March  12,  1861,  to 
credit  of  Abbe.  Is  not  this  the  same  monej',  as  above 
stated,  of  March  6,  1861? 

Defendant  reads  from  Milbank's  books  the  above 
.  entry  of  May  115,  1862;  also:  "June  0,  1862,  rec'd 
from  Knowlton  &  Mtighee  $100,  being  the  amount  re- 
ceived from  sale  of  their  1500  bond  to  Ladies'  Aid 
Soc'y."  Also  :  "  1862,  Sept.  18,  balance  due  J.  Mil- 
bank,  treas.,  $588.38." 

1772  (Q.  15.0.)  Milbauk  says  he  borrowed  1200  from 
Abbe  and  .*200  from  Chapman  to  help  pay  the  $2,000 
note  of  the  church,  and  that  he  paid  that  note. 

Opinion  as  to  alleged  loans  : 

The  loans  made  after  December  30,  1860,  and  be- 
fore May,  1862,  were  authorized  only  by  a  resolution 
of  plaiutiff  of  December  3,  1860,  authorizing  president 
and  secretary  to  issue  to  thirty  subscribers  to  a  $6,000 
loan  "  notes  to  the  amount  of  $200  each." 

1773  The  resolution  said  nothing  about  interest,  and 
authorized  loans  only  on  notes,  and  to  be  signed  by 
president  and  secietary.  The  notes  as  printed  were 
"  without  interest."  In  some  cases  "  without  "  was 
afterward  changed  in  writing  to  "  with."  But  the 
payments  of  those  seemed  to  have  been,  except  in  K. 
Colby's  case,  without  interest. 

The  plaintiff's  pressnt  claims  have  no  express  au- 
thority except  that  resolution,  or  that  of  April  21, 
1S62.  The  first  resolution  did  not  expressly  authorize 
]  774  notes  with  interest.  That  of  1862  required  them  to 
be  without  interest.  Those  who  printed  the  notes 
considered  that  it  was  the  intention  to  issue  them 
without  interest.  Those  for  whom  the  notes  were 
altered,  to  read  with  interest,  settled  their  demands 
(except  R.  Colby)  without  charging  intei-est.  That 
exception  was  oiie  where  interest  was  charged  on  both 
sides  of  the  account. 

Milbank,  in  his  memoranda,  made  (Exhibit  131), 
and,  in  his  evidence,  states,  the  amounts  without  in- 
terest.    This  confirms  the  inference  that  it  was  mu- 
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tually  understood  that  interest  was  not  to  be  charged  1775 
on  subscriptions  to  the  church,  even  when,  notes  were 
given,  and  that  the  payment  of  the  princijial  was  to 
be  deferred,  without  interest,  until  the  church  shoukl 
be  able  to  pay.  These  loaHs  wei'e  made  without  any 
security.  The  $42,-'!  00  principal  of  mortgages,  and  the 
bonds  intended  to  be  issued  afterward  for  $"20,OL)0, 
took  precedence  of  these  loans,  and  so  did  the  two 
judgments  against  the  church.  It  is  most  natural  to 
infer  that  those  who  lent  their  money  for  the  benefit 
of  the  religion,  to  which  they  were  zeahiusly  devoted,  1776 
where  the  principal  was  at  so  much  hazard,  under- 
stood that  they  were  not  to  be  jaaid  any  interest. 

Their  acts,  so  far  as  the  present  claims  are  con- 
cerned, strongly  confirm  this  view  :  they  took  no  notes 
of  plaintiti'  for  payment ;  no  receipt  acknowledging 
that  they  had  paid  or  loaned  money  ;  no  voucher  for 
it  of  any  liind  ;  they  allowed  the  time  to  pass  from 
some  day  prior  to  July  4,  1S61,  according  to  Mr.  Mil- 
bank's  imperfect  recollection,  to  Nov.  i3,  187(5,  and 
never  demanded  principal  or  interest  from  the  defend-  1777 
ant ;  and  none  of  them  ever  demanded  it  in  any  way 
from  the  plaintitf  until  (plaintiff's  counsel  advising  it) 
some  of  them  (viz.  :  Mr.  Milbank,  Mr.  Abbe  nud  some 
one  representing  the  Ladies'  Aid  Society),  in  April, 
1879,  piocured  plaintiff  to  give  each  of  them  checks  for 
the  interest  to  Aprils  1879,  and  they  each  then  gave 
checks  to  the  plaintiff"  for  the  amount  they  received. 

Although  they  received  the  payment,  they  paid  it 
back  immediately,  as  if  it  would  be  an  unholy  or  un- 
conscientious thing  for  them  to  retain  it.  Why  ?  Was  1778 
it  not  because  they  knew  that  it  was  mutually  under- 
stood that  those  loans  were  not  to  bear  interest  and 
that  it  would  be  a  reproach  to  them  among  their  own 
people  to  retain  it,  or  practically  to  claim  it?  I  can- 
not imagine  that  the  reason  assigned  by  one  of  the 
witnesses,  and  by  counsel,  why  these  parties  did  not 
demand  interest  from  defendant  or  plaintiff,  has  any 
foundation.  The  parties  were  too  decidedly  hostile  to 
the  defendant  to  omit  to  demand  interest  of  the  de- 
fendant merely  because  they  considered  defendant  had 
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1779  not  a  good  title  to  the  property  conveyed,  and  there- 
fore were  not  bound  by  their  agreement  to  pay  phiin- 
tifl"s  debts.  It  is  more  like  ordinary  human  nature 
to  decline  to  demand  the  interest  because  they  never 
meant  to  claim  it  from  defendant  or  plaintiff,  and  iioew 
that  it  was  the  mutual  understanding  that  it  should 
not  be  collected. 

Interest  is  not  always  allowed  by  law  when  one  per- 
son advances  money  to  another.  Wbether  it  shall  be 
allowed  or  not  depends  ou  the  understanding  between 

1780  the  parties,  either  express  or  implied.  If  the  loan  is 
made  r.s  part  of  a  strictly  business  transaction  the 
intent  to  have  interest  paid  may  be  inferred.  If  it  is 
from  a  father  to  a  child,  and,  especiallj-,  if  no  receipt 
or  voucher  be  taken,  and  if  no  interest  be  demanded 
for  a  long  number  of  years,  it  is  (most  probably)  the 
mutual  understanding  that  it  shall  not  be  paid.  If 
the  money  is  advanced  in  small  sums,  say  $200  or  up 
to  $400  (and  uo  voucher  be  taken),  by  members  of  a 
church  to  their  church  to  aid  the  church  in  sustaining 

1781  its  religious  services,  when  it  needs  the  monej',  it  is 
done  as  an  act  of  charity  in  its  broad  sense,  or  a 
higher  act,  a  performance  of  a  religious  duty,  a  duty 
performed  by  them  as  by  "  one  that  lendoth  to  the 
Lord,"  for  which  a  spiritual  reward  is  looked  for,  but 
no  interest  in  money  is  expected.  This  is  so  even  if 
it  be  called  a  loan,  and  it  be  expected  that  tlie  church 
will  rejDay  the  principal  when  (if  ever)  it  shall  become 
able. 

On  all  the  facts  in  this  case,  I  am  quite  satisfied  that 

1782  on  these  loans  without  vouchers  it  was  mutually  un- 
derstood that  no  interest  was  to  be  paid  by  the  phiin- 
tiff. 

The  resolution  of  April  21,  18G2  (Q.  797),  to  raise 
$6,000,  by  loans  of  $200  each  from  thirty  members,  for 
one  year  without  interest,  shows  the  same  intent  at 
that  date,  and  could  hardly  have  been  adopted  without 
knowledge  that  their  members  were  willing  to  loan 
money  for  the  church  on  such  terms.  How  was  it 
that  neither  Durkee,  Austen,  Jones  or  Cuuuingham,  or 
any  one  to  represent  them,  was  called  by  plaintitf  to 
prove  these  claims,  if  they  made  them? 
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I  hold  that  these  lenders  (now  in  question)  had  and  1783 
have  no  rif^bt  to  claim  interest  from  the  plaintiff  or 
the  defendant;  and  that  the  defendant  has  not,  there- 
fore (in  tliese  cases),  within  the  meaning  of  the  Court 
of  Appeals,  "  failed  to  pay  any  interest  upon  the 
plaintiff's  indebtedness  which  accrued  between  the 
two  dates,  October  21,  1802,  and  November,  1876." 
That  no  interest  in  these  cases  accrued  between  those 
dates,  and  none  has  accrued ;  and,  therefore,  th:it  de- 
fendant is  not  to  be  charged  in  these  cases  with  any 
interest  on  those  sums.  Tliis  makes  it  unnecessary  to  1784 
inquire  whether  there  is  sufficient  proof  of  those  loans 
being  debts  of  plaintiff 

Interest  may  be  allowable  from  the  usage  of  the 
parties — or  from  the  custom  of  trade — in  matters  of 
trade — that  is  evidence  of  an  agreement  to  pay  it, 
and  from  such  time  as  the  usage  or  custom  establishes. 
Spencer,  Senator,  says,  in  Eeusselaer  Glass  Factory  vs. 
Keid,  5  Con.  K.,  611 :  "In  the  familiar  case  of  a  note 
"  payable  on  demand,  interest  is  never  allowed  but 
"  from  tlie  time  of  demand,  made  by  suit  or  otherwise"  1785 
{vide  1  Dall.,  52,  Jacobs  vs.  Andrews).  "When  a  de- 
"  fault  of  payment  is  made  the  interest  attaches"  (p. 
612).  '-But  there  cannot  be  a  default  unless  there 
"  was  a  specified  time  for  payment,  or  there  has  been 
"  a  demand  or  something  equivalent." 

The  same  rule  must  apply  where  the  agreement  is 
verbal  and  no  time  is  fixed  for  payment ;  no  interest 
can  be  allowed  except  from  time  of  demand  made. 

See  also  Edwards  on  Bills,  &c.,  p.  742,  and  cases 
there  quoted.  1786 

To  same  effect,  2  Phill  ps  on  Evidence  (4  Am.  Ed.), 
p.  225  of  notes.  What  is  said  in  the  text,  at  p.  123, 
applies  where  the  note  is  payable  "on  demand,  with 
interest,"  or  at  a  certain  time  "  after  date,  with  inter- 
est ;"  then  this  is  interpreted  "  with  interest,"  being 
expressed  to  mean  interest  from  date. 

As  to  insurance  eflected  by  plaintiff,  plaintiff's  claim 
that  the  amounts  paid  by  plaintiff,  with  interest  there- 
on, are  to  be  allowed  to  plaintiff. 

The    correctness    of    Exhibit    118   was    admitted. 
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1787  According  to  it  iusurauces  were  effected  by  plaintiff 
lor  periods — 

September  16, 1871,  to  September  16, 1872, 

paid  September  28,  1871 $255  00 

November  20,  1871,  to  November  20,  1872  ; 

paid  December  8,  1871 60  00 

September  16, 1872,  to  September  16, 1873  ; 

November -20,1572,  to  November  20, 1873; 

paid  December  21,  1872 163  89 

1788  September  16,  lb73,  to  September  16, 1874  ; 

October  16,  1873,  to  October  16,  187i  ; 

paid  January  29,  1874 98  00 

September  16, 1874,  to  September  16, 187.3 ; 

October  1,  1874,   to   October   1,   1875; 

paid  November.  20,   1874 98  00 

September  16, 1875,  to  September  16,  1876 ; 

September   25,  1875,  to   September  26, 

1876;    October   1,  1875,  to   October   1," 

1876 ;  paid  October  5,    1875   82  50 

1789  September  16, 1876,  to  September  16, 1877, 

$10;  September  25,  1876,  to  September 
25, 1877,  $4J ;  October  1, 1876,  to  October 
1, 1877,  $15  ;  paid  October  2,  1876,  which 
last  three  items  plaintiif  apportions  and 
makes 8  72 

$766  11 
The  interest  on  all  the  items  of  insurance  is.         196  30 


The  total $962  41 

1790 

These  policies  were  all  in  name  of  the  Madison 
Avenue  Baptist  Church,  and  on  their  account,  "  loss, 
if  any,  payable  to  J.  Millbank,  Prest.  of  the  Board  of 
Trustees." 

They  were  on  the  brick  and  stone  church,  and  edi- 
fice and  lecture  room  attached  (including  all  fixtures 
and  furniture),  situate  on  southeast  corner  of  Madison 
avenue  and  Thiity-first  street  in  this  City. 

Some  of  the  policies  included  the  organ,  and  others 
did  not. 
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The  defenflauts  eflected  insurance  at  the  same  time  1791 
for  tlieir  own  benefit  exclusively. 

TJie  property  insured  was  worth  $100,000.  The  in- 
surance required  by  the  two  mortgages  was  $30,000. 
The  lots  were  worth  $75,0u0.  Each  party  insured  for  . 
itself  alone,  and  lor  its  own  benefit  only.  It  is  proved 
that  an  alteration  was  made  in  defendants'  policies 
January  26,  1872,  part  of  which  is  omitted  in  the 
stenographer's  minutes,  a  blank  being  lelt  for  it ;  but 
it  was  read  from  the  printed  book,  p.  3t54-5  (fol.  1536), 
where  the  whole  is  given,  and  it  shows  defendants  1792 
w^re  insured  as  their  interest  should  appear;  loss,  if 
any,  jiayable  to  them  without  reference  to  any  insur- 
ance effected  by  J.  Milbank  or  other  Trustees. 

Both  parties  refer  to  the  printed  case  relating  to 
the  accounts,  to  show  what  was  before  the  Court  of 
Appeals. 

That  showed  that  the  defendant  had  regularly  in- 
sured the  buildings  from  1862  to  1874,  for  from  $43,- 
000  to  $75,000;  at  fols.  1593  to  16:Jl  are  items  for 
insurance,  all  of  which,  to  October  31,  1863,  were  al-  1793 
lowed  to  defendant,  except  one  on  the  organ,  and  all 
after  that  were  disallowed,  or  not  marked  allowed.  No 
items  for  insurance  by  the  plaintiff  were  included  in 
that  account. 

So  the  question  whether  the  defendant  should  be 
allowed  for  insurance  effected  by  it  was  before  the 
Court  of  Appeals  ;  but  the  question  whether  insurance 
effected  bj'  the  plaintiffs  should  be  allowed,  was  not 
presented  to  the  Couit  of  Appeals.  Plaintiff'  refers  to 
printed  case,  pp.  384-5,  to  show  that  it  was  before  the  1794 
court,  but  the  reference  relates  only  to  insurances  ef- 
fected by  the  defendant.  Both  parties  refer  to  the 
clause  in  the  opinion  and  remittitur  (subdivision  4  of 
section  III,  in  remittitur),  and,  after  all,  that  clause  in 
its  true  meaning  must  control.     It  is  as  follows  : 

"For  the  use  of  the  church,  the  defendant  should 
bear  all  the  expenses  of  the  insurance,  repairs,  taxes 
and  for  maintaining  and  keeping  up  the  church  and 
services  therein." 

It  is  plain  that  this  clause  was  inserted  to  meet  the 
57 
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1795  facts  stated  in  Judge  Sedgwick's  30th  finding  (fol.  237) 
that  the  defendants  "  have  paid  out  certain  large  sums 
"  of  money  for  repairs,  insurance  and  croton  taxes  on 
"  the  said  premises  ;  and  for  the  salary  and  expenses 
"  of  minister,  music,  sexton,  light  and  fuel,  in  con- 
"  ducting  public  worsliip  therein." 

It  is  that  the  defendant  had  paid  those  expenses ; 
there  is  no  intimation  there  that  the  plaintiff  had  paid 
any  of  theui.  Tlie  Court  of  Appeals,  it  is  to  be  infer- 
red, meant  only  to  include  what  the  findings  disclosed 

1796  and  to  confine  their  rule  to  expenses  incurred  by  de- 
fendant. 

The  defendant  had  incurred  expenses  in  maintain- 
ing and  keeping  up  the  church  and  the  services  there- 
in. Plaiutifl'  had  incurred  none  of  these.  Defendant 
had  incurred  the  expenses  of  taxes,  and  also  of  re- 
pairs. Plaintifi'  had  incurred  no  such  expenses.  The 
reference  in  the  remittitur  to  expenses  incurred  for 
all  those  matters,  clearly  referred  to  expenses  in- 
curred by  defendant  only. 

1797  From  the  connection,  then,  it  would  follow  that  the 
expenses  of  insurance  would  mean  those  incurred  by 
the  defendant,  as  was  clearh'  meant  as  to  the  subse- 
quent items. 

Defendant  on  the  former  accounting  must  have  been 
allowed  for  some  of  all  those  items,  as  then  they 
were  called  to  account  merely  as  mortgagees  in  pos- 
session. The  Court  of  Appeals  accordingly  say,  in 
effect,  that  it  is  not  the  rule  applicable  to  this  case  ; 
that   this  is  like   the  case  of  a  purchaser  of  lands,  in 

1798  possession  under  a  title  which  fails,  and  where  he  has 
paid  the  purchase  money.  In  that  case  he  must  pay 
all  his  expenses  incurred  naturally  in  his  occupation, 
and  bear  them  and  nothing  else  for  the  use  of  the 
premises.  That  is  the  leading  distinction  between  the 
judgment  of  the  court  below  and  the  judgment  of  the 
Court  of  Appeals,  that  defendants  were  not  to  account 
as  mere  moitgageesin  possession,  but  as  purchasers 
in  possession  where  the  title  fails.  A  purchaser  in 
possession  would  have  to  bear  the  expenses  of  insur- 
ance effected  by  him,  but  neither  he  nor  the  mortgagee 
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in  possession  would  ever  be  called  upon  to  pay  for  in- 1799 
surances  efl'ected  by  the  oae  who  had  mortgaged  or 
by  the  one  who  had  sold  and  given  a  defective  title. 

The  opinion  and  judgment  mean  the  defendant 
has  incurred  expenses  of  iasurance,  repairs,  and  taxes, 
and  for  maiutainiog  and  keeping  up  the  church  and 
services  therein — the  defendant  must  bear  all  those 
expenses.  They  meant  the  defonilaot  incurred  them; 
let  it  continue  to  bear  them,  and  not  throw  them  on 
another. 

The  subdivision  o  of  the  judgment  confirms  this.  1800 
That  says,  "  the  p'aintiff  sliall  not  be  allowed  for  use 
of  the  church,  nor  for  repairs  to  the  church  and  furni- 
ture made  necessary  by  the  ordinary  use  of  the 
church."  Therefore  the  words  "  defendant  should 
be.tr  all  the  expenses  of  the  insurance,  repairs,  etc. J' 
do  not  include  repairs  paid  for  by  plaintiff,  as  defend- 
ant was  exempted  from  them  by  the  third  subdivision. 
Yet  plaintifi' might  argue  as  well  that  "all  the  repairs" 
included  all  repairs,  whether  of  the  class  previously 
exempted  or  not ;  and  though  made  by  the  plaintiff  ISOl 
subsequent  to  its  taking  possession,  as  that  the  words 
"  all  the  expenses  of  insurance,  repairs,  &c.,"  included 
insurances  made  by  plaintiff  for  its  own  benefit  and  on 
its  own  account,  and  without  any  assent  of  defendant, 
and  while  defendant  was  paying  insurance. 

Like  mortgagor  and  mortgagee,  or  seller  and  buyer, 
neither  can  charge  the  other  with  money  paid  for  in- 
surance unless  there  be  an  agreement  to  that  effect, 
and  the  ruling  of  the  Court  of  Appeals  conforms  to  this 
view. 

The  charge  by  plaintiff  for  insurance  and  interest 
thereon  effected  by  it  is  disallowed. 

The  apjjortionmeut  on  the  last  payment,  $8.72,  is  a 
little  short. 

As  to  $87.50,  one-half  of  Winterton's  fees.  Plaintiff 
claims  that  defendant  should  be  charged  $87.50  for 
one- half  of  $175,  fees  to  Winterton,  Eeferee  on  supple- 
mental accounting,  paid  July,  1877. 

Plaintiff  says  it  ought  to  be  allowed  on  the  same 
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1803  principle  as  the  $1,010  ;  half  of  the  Eeteree's  fees  on 
the  principal  accounting  were  charged  by  the  judg- 
ment below  against  the  §4, 507. 16,  and  interest,  which 
the  judgment  allowed  to  the  defendant  against  the 
plaintifF.  He  argues  that  the  judgment  of  the  Court 
of  Ajjpeals  sustains  the  judgment  as  to  those  costs, 
and  that  if  the  order  of  the  Superior  Court  reverses 
those  costs,  it  is  in  excess  of  the   remittitur  and  void. 

The  defendant  refers  to  question  1000  to  1003  to 
show  that  the  judgment  of  the  Special  Term  allowing 
1801  those  costs  was  vacated  on  the  record  of  the  Superior 
Court  by  order  of  the  court. 

These  costs,  $175,  are  included  in  the  $188,  costs 
and  disbursements  on  the  supplemental  accounting 
allowed  by  the  Superior  Court,  by  judgment  order  on 
July  27,  1877,  and  which  order  also  charged  the 
defendant  with  $9,681.90  for  rents  from  May  31,  1875, 
to  Nov.  13,  1876  (see  it  at  fols.  1992,  printed  case). 

Defendant's  counsel  stated  at  question  1000  to 
lOOif,  that  after  the  remittitur  was  filed  that  judgment 

1805  order  of  July,  1877,  was  vacated  by  order  of  the  Su- 
perior Court. 

That  statement  was,  according  to  my  recollection, 
assented  to.  Questions  1160-1  show  that  defendant's 
counsel  called  attention  to  the  clause  in  the  first  order 
for  this  reference  (viz.  of  1878),  which 

contains  a  provision  that  the  judgment  entered  in  this 
action  in  favor  of  the  plaintiff  against  the  defendant  on 
July  1, 1877,  for  $9,809.90,  was  reversed  in  the  Court  of 
Appeals,  and  such  an  entry  made  in  the  docket  of  this 

1806  court ;  and  defendant's  counsel  said  :  "  I  would  like 
to  prove  also  that  the  entry  is  actiiall}^  made  in  the 
record." 

Plaintiff's  counsel  answered,  "  There  is  no  doubt 
about  that." 

The  plaintiff  then  clearly  admitted  at  least  that  such 
entry  was  made  on  the  record  of  that  judgment  of 
July,  1877,  by  order  of  the  Superior  Court,  showing 
that  that  judgment  was  reversed  in  the  Court  of  Ap- 
peals. 

The  first  order  of  reference  before  me  did  direct 
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that  the  judgment  of  July  27,  1877,  be  marked  by  the  li07 
clerk  of  the  this  court  on  the  docket  thereof:    "  Ee- 
versed  by  Court  of  Appeals." 

That  entry  plaintiff  admitted  was  made  by  the  clerk. 
The  present  order  of  reference,  which  is  to  J,ry  the 
iosues,  and  is  dated  Oct.  16, 1878,  amended  the  previous 
order  only  by  superseding  so  much  of  it  as  referred  it 
to  me  to  hear  and  take  prod's  and  report,  ifcc,  and  sub- 
stituted for  that  the  order  to  try  the  issues. 

This  court,  therefore,  under  one  of  the   orders  by 
which  this  reference  was   ordered,  directed  the  entry  1808 
to  be  made,  "that  the  judgment  of  July  27,  1877,  was 
reversed  and  such  entry  was  made." 

The  reference  on  the  supplementary  accounting  and 
the  judgment  order  on  it  were  based  on  the  judgment 
of  the  Superior  Court  of  1^75,  and  on  the  principle  of 
accounting  then  adopted  being  correct.  The  decision 
of  the  Court  of  Appeals  reverses  that  principle  of  ac- 
counting and  substitutes  another ;  it,  therefore,  in  ef- 
fect, makes  void  the  judgment  order  of  July,  ]b77, 
made  on  such  supplementary  accounting.  The  whole  1809 
judgment,  so  far  as  related  to  the  amount  to  be  re- 
covered on  accounting,  was  set  aside  in  effect,  and  with 
the  fall  of  that,  the  small  allowance  by  it  of  $188  for 
costs  and  disbursements  must  fall  also. 

If  the  whole  recovery  of  $9,8(J9.90  was  wrong  or  re- 
versed the  costs  in  obtaining,  the  unjust  recovery 
could  not  be  retained. 

Plaintiff's  claim  for  the  $87.50  is  disallowed. 

Plaintiff  requests  findings  in  accordance  with  its 
claims.  1810 

So  far  as  the  Referee  considers  those  claims  right, 
he  has  so  found  in  above  opinion. 

Where  he  considers  them  wrong,  that  also  appears. 

Plaintiff  objects  to  the  recital  of  certain  orders  in 
this  cause  projiosed  by  defendant  as  part  of  Referee's 
report,  and  to  the  findings  of  fact  heretofore  found  by 
Judge  Sedgwick. 

The  Referee  has  furnished  also  a  finding  on  each  of 
the  requests  that  aie  to  be  inferred  from  the  summary 
or  the  brief  of  plaintiff. 
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1811  The  reference  to  me  is  to  bear  and  try  tlie  issues  in 
this  action,  and  to  decide  the  same.  Parts  of  the 
issues  in  the  action  are  the  matters  coutaiiied  in  those 
findings.  They  must  be  found  in  a  report  to  cover  all 
tlie  issues  to  be  decided.  I  find  them,  and  intend  so 
to  state,  as  matters  proved  by  the  part  of  the  judg- 
ment in  this  action  that  is  not  reversed,  but  affirmed. 

PhiintifF  has  not  yet  furnished  proposed  findings  of 
fact  on  its  part,  as  plaintiff's  brief  states  it  will  do. 

1812  Plaintiff  objects  that  Referee  is  not  to  fix  the  time 
within  which  the  balance  to  be  found  due  by  plaintiff 
shall  be  paid,  and  in  default  of  jsayment  the  advertise- 
ment for  sale,  as  on  foreclosure,  might  be  commenced. 
The  Referee  is  to  decide  the  case  with  all  the  powers 
of  decision  that  the  judge  at  Special  Terra  has.  He  is 
not  to  name  the  Referee  to  sell.  The  judge  does  that 
as  part  of  the  Chambers'  business. 

Plaintifi's  counsel  insist  that  more  than  one  month 
should  be  allowed  to  plaintiff  to  pay  before  advertise- 

1813  meut  for  sale  should  commence  (p.  79). 

The  opinion  of  the  Court  of  Appeals  in  this  case 
was  announced  March  19,  1878.  After  that  a  motion 
was  argued  very  fully  for  reargument,  and  denied  on 
23d  April,  1878.  At  the  desire  of  both  parties,  the 
court  stated  very  precisely,  in  writing,  the  principles 
on  which  the  accounting  ought  to  be  conducted,  and 
stated  what  class  of  items  should,  and  what  should 
not,  be  allowed.  This  was  done  so  clearly  that  those 
who  knew  or  could  learn  what  the   expenditures  of 

1814  each  party  were  could  approximate  within  a  few 
thousand  dollars  what  amount  the  plaintiff  would  be 
called  on  to  pay. 

The  judgment  of  this  court  on  the  remittitur  was 
entered  17th  May,  1878.  The  first  order  of  reference 
to  me  was  made  July  13, 1878,  and  was  merely  to  take 
evidence,  and  the  accounts,  and  to  report. 

The  present  order  of  reference  was  made  to  me  21st 
October,  1878,  and  was  to  hear  the  issues  and  decide. 

The  plaintiff  has  had  from  March  19,  1878,  to  this 
time,  and  such  further  time  as  may  be  spent  in  per- 
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haps  further  evidence  and  in  preparing  and  submit- 1815 
tiug  the  report,  to  prepare  itself  to  pay,  say  about 
eighteen  mouths.  If  they  mean  to  pay,  there  has 
never  been  a  more  favorable  time  than  the  present  to 
borrow  money  on  good  landed  security,  improved  as 
this  is,  at  a  low  rate  of  interest. 

I  think  two  months  would  be  more  than  enough  to 
do  this.  It  can  be  ascertained  in  one  month  or  less 
whether  they  can  raise  the  money  and  from  whom, 
and  to  arrange  for  the  loan  ;  and  as  their  title  must  be 
clear,  it  would  require  less  than  one  month  more  to  1816 
have  the  necessary  papers  completed.  If,  by  mishap, 
further  time  should  be  required,  they  would  have  the 
time  prior  to  the  day  of  sale  to  pay  it  in,  and  the 
additional  costs  would  be  but  small. 

On  the  other  hand,  if  they  mean  to  appeal  and  give 
security,  it  is  but  just  that  the  defendant  should  be  no 
longer  delayed. 

I  think  that  two  months  to  pay  in  before  advertise- 
ment will  be  enough. 


1817 


As   TO   THE   COSTS   IN   THIS    CASE. 


1865,  January. — Judgment  was  in  favor  of  plaintiff. 

186l),  Januarj-. — That  was  reversed,  and  new  trial 
ordered  by  General  Term. 

1867,  March. — Judgment  for  defendant,  with  costs. 

1869,  January. — That  judgment  was  aflSrmed  at 
General  Term,  with  costs. 

1869,  May. — That  judgment  was  I'eversed   and  new  1818 
trial  ordered  by  Court  of  Appeals. 

1873,  May  :  Trial  at  Special  Term  before  Judge 
Sedgwick  and  order  to  take  accounts  with  instruc- 
tions, as  to  mode  of  taking  then,  made  then  or  af- 
terward. 

1875,  Aug.  3. — The  judgment  for  defendant  for  $4,- 
507.16  and  interest,  less  $1,010,  half  Eeferee's  fees,  on 
accounting  paid  by  plaintiff,  and  that  neither  party  re- 
cover of  the  other  any  other  costs  or  disbursements  of 
this  action  (p.  304 
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1819  305)  in  default  of  payment  in  such 
time  plaintiff  be  barred  and  foreclosed  of  equity  of 
redeaiption  (see  pp.  ciOG  and  308). 

187G,  Nov.6. — Order  of  General  Term  aflSrmiug  judg- 
ment of  August  6,  1875,  without  costs  to  either  party 
as  against  the  othei'. 

The  order  of  July  27,  1877,  allowed  plaintiff  $188 
for  their  disbursments  and  costs  on  supplementary 
accounting. 

That  order  was  affirmed  at  General  Term,  with  $10 

1820  co.sts.  This  fell  with  the  reversal  of  the  judgment  as 
to  the  accounting. 

18.1,  May.— (Fol.  2037.)— Opinion  Court  of  A])- 
peals. 

The  judgments  of  the  court  to  and  iucludiug  the 
last  one  by  the  Court  of  Appeals,  except  on  motions 
and  on  the  supplementary  accounting,  gave  neither 
party  costs  as  against  the  other,  and  required  each  to 
pay  half  the  Referee's  fees. 

I  have  expressed  my  opinion  that  the  allowance  of 

1821  costs  for  supplementary  accounting  by  order  of  July 
27,  1877,  became  void  when  the  Court  of  Appeals  re- 
versed the  whole  principle  on  which  that  accounting 
was  made. 

I  am  of  opinion  that  I  am  not  at  liberty  to  change 
the  ruling  in  all  those  cases  in  which  costs  are  allowed 
to  neither  party — and  if  it  were  discretionary  with  me, 
I  would  apply  the  same  rule  as  to  those  services  and 
disbursements  iip  to  that  time. 

So  I  find   that  neitiier   party   is   to   have  costs  as 

1822  against  the  other  for  any  matter  prior  to  1st  May, 
lb78. 

As  to  the  subsequent  services  and  disbursements,  I 
am  satisfied  that  the  plaintiff  has  caused  most  of 
them — fully  three-quarters  of  the  expenses  on  the 
reference — and  assuming  that  I  am  right  in  my  de- 
cisions, the  plaintiff  could  have  saved  even  a  larger 
part  of  the  expenses  if  it  had  chosen  to  admit  facts 
which  it  must  have  had  the  means  of  knowing.  It 
had  a  legal  rigjit  to  put  the  defendant  to  the  necessity 
of  strict  proof  of  every  item,  but  wdieu  it  fails  in  its 
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defense  it  should  at  least  pay  the  costs  and  expenses  1823 
occasioned  by  its  unnecessary  litigation. 

The  defendant  should  therefore  pay  one-quarter  of 
the  present  Referee's  fees  on  ihe  first  and  second 
orders  of  reference,  and  the  plaintiff  should  pay  the 
remaining  three-quarters  thereof,  and  also  pay  to  de- 
fenilant  all  other  costs  and  disbursements  of  the  de- 
fendant to  be  adjusted  that  accrued  from  1st  May, 
1878,  to  the  present  time,  and  that  shall  accrue  in  this 
action  after  the  present  time. 

I  must  express  my  thanks  to  the  counsel  on  both  1824 
sides    for  the    aid   they  have   given   me  in  examining 
these  numerous  items. 

First.  The  whole  evidence  was  numbered  continu- 
ously with  four  or  five  successive  numbers  on  each 
page.  Both  counsel  used  the  same  numbering.  The 
defendant  prepared  his  brief  (and  printed  it)  with  each 
item  claimed  by  him,  and  each  claimed  b'y  plaintiff 
separately  and  under  each  item  referred  to  the  num- 
bers on  the  evidence,  where  the  evidence  that  he 
deemed  material  in  relation  to  that  item  was  to  be  1825 
found.  The  plaintiff  pursued  the  same  course  in  his 
answering  brief,  and  also  referred  under  each  item  to 
the  niiiidieis  where  the  evidence  that  he  deemed  ma- 
terial in  relation  to  that  item  was  to  be  found.  This 
saved  the  Referee  from  the  enormous  burden  of  hunt- 
ing through  the  case  for  the  evidence  on  each  item. 

The  plaintiff's  counsel  also  furnished,  what  is  not 
usual,  a  summary  of  each  item  claimed  i;y  him  or  the 
defendant,  and  an  admission    as  to   each  iteiu  of  de- 
fendant's   claim,   as    to    how   much   of   each    item  he  1826 
deemed  proveJ. 

This   fairness  saved   much  trouble  to  the   Referee, 
and  certainly  did  no  harm  to  either  party. 

Wm.  Mitchell, 
Referee. 
September  29,  1879. 
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1827      ;^g79^  g^p^  26  : 

Total  charges  to  plaintiff  as  corrected  by 
Beferee,  iucludiug  iuterost  to  Nov.  13, 
18(6  (see  defendant's  brief  as  amended 
by  Eeferce,  p.  79) $00,110  23 

Total  credits  to  plaintiff,  with  interest  to 
Nov.  13,  187G 10,31:1  02 

Balance  due  to  defendant  Nov.  13,  1876.  .  .  S58,760  21 
..„      Interest    to    Sept.    29,    187'J,    2    years    10 

mouths  16  days 11,838  73 


$70,607  94 


oriivEo.v 

1829  On  the  Decision  at  Special  Term,  Feb.  1,  1873. 

Sedgwick,  J.  — The  Court  of  Apj^eals  has  decided 
in  this  case  (46  N.  Y.  R  ,  p.  143),  that  the  deed  made 
by  the  plaintiff  to  the  defendant  is  void.  The  plain- 
tiff is.  therefore,  entitled  to  judgment  in  its  favor,  unless 
the  defendant  establishes  tliat,  notwithstanding  the 
plaintiff's  title,  the  defendant  has  a  right  to  the  jjos- 
session  of  the  premises. 

One  of  the  defenses  made  to  maintain  tlie  defond- 

1830  ant's  right  to  possession  is,  that  the  defendant  is  in 
possession  as  assignee  of  certain  mortgages  upon  the 
property.  I  will  assume  that  a  legal  mortgagee,  as  such, 
can  only  gain  rightful  possession  under  the  mortgage, 
after  forfeiture,  and  with  the  consent  of  the  mortgagor. 
I  also  assume  that  a  mortgage  does  not  for  any  pur- 
pose transfer  to  the  mortgagee  any  title  to  or  interest 
in  the  land  mortgaged,  and  that  a  mortgage  is  but  a 
pledge  and  security  always  redeemable  until  fore- 
closure (Kortright"i;s.  Cady,  21  N.  Y.  R.,  p.  364j.  In 
that  case,  Judge  Comstock  said :  "  The  mortgagee's 
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right  to  bring  ejectment,  or  being  in  possession  to  de- 1831 
feud  himself  agaiust  an  ejectment  by  tlie  mortgagor,  is 
but  a  right  to  recover,  or  to  retain  the  possession  of 
the  pledge  for  the  purpose  of  paying  the  debt  (6  Conn., 
163).  Such  a  right  is  but  the  incident  of  the  debt,  and 
has  no  relation  to  a  title  or  estate  iu  the  laud.  Any 
contract  for  the  possession  of  land,  however  transient 
or  limited,  will  carry  the  right  to  recover  that  posses- 
sion, and  such  was  deemed  to  be  the  nature  and  con- 
struction of  a  mortgage,  it  being  considered  that  the 
parties  intended  that  the  possession  of  the  thing  hy-  1832 
pothecaled  should  go  with  the  contract."  This  was 
said  after  noticing  the  fact  that  the  Kevised 
Statutes  had  taken  from  the  mortgagee  the  right  to 
bring  an  action  of  ejectment  agaiust  the  mortgagor. 

The  summons  and  complaint  iu  this  action  were 
served  30th  July,  1863.  The  defendant  served  an 
amended  answer  '.ioth  Ma}-,  1864.  This  claimed  that, 
on  the  second  day  of  May,  1863,  tiie  defendant  became 
an  assignee  of  a  bond  and  mortgage  for  |l'2,500  on  this 
property,  ma  le  by  the  ijlaintiff.  aud  payable  February  L833 
1,  1864,  with  an  agreement,  that  in  default  of  payment 
of  interest,  for  thirty  days,  tlie  principal  should  be- 
come due  ;  that  there  had  been  default  in  the  interest 
due  1st  of  August,  1863,  and  ever  since  thereafter,  and 
that  the  principal  sum  was  wholly  due.  These  aver- 
ments were  proved.  Iu  this  way  it  appears  that  be- 
fore the  bringing  of  the  action,  the  defendant  became 
entitled  to  the  rights  of  the  mortgagee  in  this  mort- 
gage, and  that  before  this  answer  was  se)ved,  the 
principal  sum  had  become  due,  both  by  default  in  1834 
payment  of  interest  and  by  the  time  agreed  on  for  its 
final  payment  having  passed.  There  was,  therefore 
a  forfeiture  under  this  mortgage. 

By  a  supplemental  answer,  served  May  2  J,  18G4,  the 
defendant  alleged,  as  was  proven,  that  on  the  17th 
October,  1863,  it  became  assignee  of  a  bond  and  mort- 
gage, made  by  the  plaintiff  on  this  real  estate,  for 
$30,000.  with  the  same  terms  and  conditions  that  were 
provided  by  the  mortgage  of  $12,500,  that  the  interest 
had  not  been  paid  since  February   1,  1863,  and  that 


Spec.  T.  Opinion,  1873.    4C0 

1835  the  principal  sum  payable  1st  February,  1804,  bad  not 
been  paid.  The  defendant  claimed  to  hold  possession 
under  this  mortgage,  under  which  there  had  been  the 
forfeiture  described. 

If  these  matters  so  pleaded  do  establish  a  right  of 
possession  in  tlie  defendant,  acquired  after  the  action 
was  begun,  they  may  properly  be  j^leaded,  although 
the  action  is  one  of  ejectment  (Jackson  vs.  Mc- 
Call,  3  Coweu,  p.  79,  citing  Jackson  vs.  Rich,  7 
Johns.,  p.  194  ;   Jackson  vs.  Dumant,  9  Johns.,  p.  60 ; 

1836  Jackson  vs.  McConneli,ll  Johns.,  p.  424  ;  Jackson  vs. 
Bell,  19  Johns.,  168),  and  on  their  being  sustained  by 
proof,  the  judgment  would  be,  if  there  were  no  other 
facts  in  tiie  case,  that  the  plaintiff  should  not  farther 
maintain  this  action. 

As  we  have  seen,  there  was,  after  the  action  was 
brought,  a  forfeiture,  so  called,  under  each  of  the  mort- 
gages. Was  the  possession  of  tiie  defendant 
held  under  the  mortgages  by  the  consent  of 
the      i^laintiff  ?      What     is     meant     by     consent     is 

183  i' not  defined  in  the  cases  in  which  it  is  used. 
It  seems  to  have  been  first  used  after  the  Revised 
Statutes  had  deprived  the  mortgagee  of  the  right  to 
bring  an  action  of  ejectment  under  the  mortgage.  In 
referring  to  that  jjrovision,  and  having  in  mind  what 
would  be  the  case  ordinarily,  that  the  mortgagee  would 
be  in  possession,  it  was  said,  that  notwithstanding  the 
Statute  the  mortgagee  could  take  possession  by  con- 
sent of  the  mortgagor,  and  defend  such  possession. 
It  is  not   said  that  the  consent  must  be   an  express 

183S  one  given  by  the  mortgagor  outside  of  tlie  mortgage. 
In  Phyfe  vs.  Riley,  15  Wend.,  p.  248,  Chief  Justice 
Savage  said,  in  regard  to  tliis  provision  of  the  Revised 
Statutes,  that  if  the  mortgagee,  after  forfeiture,  ob- 
tain possession  in  some  legal  mode  other  than  by 
action,  why  should  the  mortgagor  recover  possession 
without  paying  the  mortgage?  From  the  nature  and 
construction  of  a  mortgage,  it  being  cousidered  that 
the  ])arties  intended  the  possession  "  should  go  with 
the  contract"  (Kortright  vs.  Cady,  supra),  it  must  be 
that   the  consent  referred  to   is  presumed  from  the 
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transaction  itself.  There  may  be  au  agreement  which  1839 
will  modify  this  presumption.  But  in  this  case  there  is 
none  such  ;  nor  do  tlie  circumstances  of  the  case  show 
that  the  plaintifif  intended  that  the  defendant  should 
not  take  or  keep  possession  under  the  mortgage.  At 
the  time  this  action  began  tliere  had  been  no  forfeiture. 
By  giving  the  mortgage,  the  plaintiff  iiad  consented 
that  the  mortgagee  sliould  take  possession  of  the 
pledge,  if  he  could  do  so  by  some  mode  that  was  not 
illegal  in  itself.  Tliere  is  no  reason  iu  the  facts  for 
beheving  that  the  plaintitf  intended  to  deprive  the  1810 
assignee  of  that  mortgage  of  the  consent,  even  if  such 
assignee  was  the  defendant  here. 

The  bringing  of  the  action  was  not  evidence  that 
the  plaintiff'  withheld  its  consent  that  possession 
sliould  be  taken  under  the  mortgage.  At  that  time 
there  had  been  no  forfeiture,  and  the  contest  between 
the  parties  concerned  the  deed  given  by  plaintiff,  and 
the  rights  of  the  defendant  under  it.  Before  the  an- 
swer was  interposed  nothing  had  been  done  that  af- 
fected the  point  now  in  view,  except  giving  the  mort- 1841 
gage,  which  was  a  consent.  If  the  defendant  gained 
possession  under  this  consent,  while  such  was  the 
state  of  the  case,  the  plaintiff  cannot  withdraw  that 
consent  after  the  right  of  possession  had  become 
vested. 

It  is  argued  that,  inasmuch  as  the  defendant  was  a  , 

trespasser  when  it  became  assignee  of  the  mortgage, 
it  cannot  turn  this  possession,  tortious  against  the 
plaintiff,  into  a  legal  and  valid  one  for  the  purpose 
of  a  defense.  If  the  defendant  attempted  to  gain  any  IQ4.2 
right  by  means  of  a  trespass  it  would  be  unsuccessful. 
It  it  gained  anything  here  it  was  only  by  plaitiff's  con- 
sent. There  would  be  no  doubt,  if  the  defendant  was 
confessedly  a  trespasser,  and  after  its  becoming  mortga- 
gee, the  plaintiff  sliould  consent  expressly  in  words, 
that  possession  might  be  kept  under  this  mortgage, 
that  the  plaintiff  could  not  recover  possession  without 
offering  to  pay  the  mortgage.  Yet,  if  we  are  right,  the 
defendant  has  had  in  the  mortgage  itself  a  consent  as 
valid  and  efficacious  as  would  be  made  by  words.     I 
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1843  therefore  tbink  that  the  possession  of  the  tlefeiulant 
as  mortgagee,  was  by  the  consent  of  the  pLaintiff. 

The  conclusion  so  far  is  that  the  defendant,  not- 
withstanding the  plaintiff's  title,  is  entitled  to  the 
possession  of  the  land,  and  that  this  is  a  defense  at 
law  to  the  further  maintenance  of  tlie  action  since 
the  time  the  first  amended  answer  was  put  in.  If  the 
matter  were  to  rest  here  it  would  be  necessary  to  ex- 
amine if  the  plaintiff  was  not  entitled  to  costs  and 
damages  down  to  the  time  of  this  answer. 

1844  But  the  defendant  further  defends  by  averring  in 
the  answer  "that  if  it  be  not  adjudged  that  the  sale 
and  conveyance  aforesaid  is  valid  and  sufficient  to  in- 
vest the  defendant  with  the  legal  title  to  said  land 
and  church  property  on  Madison  avenue  aforesaid, 
the  said  defendants  have,  nevertheless,  paid,  done, 
performed,  and  received  performance  in  all  things 
hereinbefore  alleged  in  good  faith,  and  in  reliance 
upon  possession  of  said  laud  and  church  edifice,  and 
that  any  attempt  to  disturb  such  possession  is  in  bad 

1845  faith,  in  violation  of  the  equitable  right  of  the  defend- 
ant to  hold  such  possession,  and  to  be  confirmed 
therein,  and  that  defendants  are  advised  and  believe 
and  therefore  insist,  tliat  in  no  event,  unless  .and  un- 

•  til  the  plaintiff  shall  and  do  reimburse  defendant's 
corporation  for  all  moneys  by  them  paid,  and  make 
a  just  and  equitable  compensation  for  the  loss  which 
they  will  sustain  by  being  deprived  of  such  posses- 
sion, and  *  *  *  *  *  t]jgy  should 
be   restrained  from  doing    any  act,  or  instituting  any 

1846  proceeding  to  disturb  such  possession  or  recover  the 
same." 

In  substance  this  claim  is,  that  the  defendant  has  an 
equitable  lien  on  the  land  which  the  plaintiff  is  equit- 
ably bound  to  discharge,  based  upon  payments  of 
various  kinds,  made  for  the  benefit'  of  the  jjlaintiff.  I 
refer  to  this  matter  now,  in  order  to  state  it  in  con- 
nection with  the  demand  made  by  the  plaintiff  in  its 
supplemental  complaint.  I  will  not,  in  this  opinion, 
look   at  all,    to  see  if  this  claim  of  defendant  is  a  de- 
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fense  to  an   action  at  law  or  makes  an  indepenrlant  1847 
equitable  cause  of  action  here. 

The  amended  answer  also  demanded  judgment 
.imoijg  otlier  things,  "  that  the  defendants  have 
judgment  of  foreclosure  upon  the  mortgage  held  by 
them,  and  hereinbefore  described,  in  case  it  shall  be 
determined  that  the  defendants  are  not  entitled  to  the 
possession  of  the  premises  described  in  the  complaint 
other  than  as  mortgagee  iu  possession." 

The  supplemental  answer  had  a  like  demand  in  re- 
sjDect  of  the  mortgage  ?et  forth  in  it.  1848 

It  is  unnecessary  to  determine  the  effect  of  this  de- 
mand for  a  forclosure  in  view  of  the  nature  of  the 
supplemental  complaint  in  this  action.  It  contains 
the  following,  viz.  :  "Wherefore,  in  the  event  of  its  be- 
ing determined  that  the  defendants  are  entitled  to  a 
judgment  of  foreclosure  and  sale  ujion  said  mortgages, 
or  that  they  are  entitled  to  retain  possession  of  said 
premises  until  they  are  paid  the  amount  due  on  said 
mortgage,  or  ■•■•  *  *  *  nutil  they  are  rejiaid  the 
amount  paid  by  them  on  account  of  debts  and  liabili-  ]849 
ties  of  the  jilaintiflf,  the  plaintiff  prays  that  an  ac- 
count may  be  taken  of  the  rents  and  profits  of  said 
premises  received  by  the  defendant  or  with  which 
they  are  properly  chargeable  ;  and  that  the  amount  of 
such  rents  and  profits  may  be  deducted  from  the 
amount  .vhieh  shall  be  found  due  to  the  defendants  on 
account  of  the  matters  alleged  in  said  amended  and 
supplemental  answers,  and  that  the  defendant  may  be 
adjudged  to  surrender  to  the  plaintiff  the  jnemises, 
*  *  *  upon  the  payment  by  the  plaintiff,  of  the 
balance,  if  any,  which  shall  be  found  due  to  the  de-  1850 
fendant  upon  such  accounting." 

The  conclusion  being  that  the  defendant  is  entitled 
to  possession  under  the  mortgages,  the  action  is  turned 
into  one  to  redeem  the  land  from  them.  The  next  in- 
quiry will  be,  what,  if  anything,  should  the  plaintiff 
pay  in  addition  to  the  mortgages,  to  redeem  tiie  land. 

In  actions  to  redeem,  equity  has  required  that  the 
complainant,  besides  the  mortgage,  should  pay  bonds, 
judgments   or   other   debts,  when  they  were  charges 
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1'851  upon  tlie  land,  allliongli  the  mortgagee  eonld  not  claim 
possession  under  ibem.  Pr-ice  vs.  Fastuege,  2  Amb., 
\x  685,  and  -tlie  note  to  that  case.  Even  on  fore- 
closures, the  amount  of  an  assessment  paid  has  been 
tacked  to  the  mortgage,  although  the  mortgage  was 
silent  as  to  sucli  a  matter.  A  fortiori,  in  an  action  to 
redeem,  should  a  similar  equity  be  regarded  (Rupelye 
vs.  Prince,  4  Hill,  p.  128  ;  Eagle  Fire  Insurance  Com- 
pany vs.  Peli,  2  Edw.  Ch.  R.,  p.  631).  In  an  action  to 
redeem,  even  simple  contract  debts  have  been  tacked 

1852  to  the  mortgage  (Lee  vs.  Stone,  5  Gil.  &  J.,  p.  1).  In 
one  case  in  this  State,  tliis  has  been  virtually  done  ou 
foreclosure,  against  a  corporation,  in  the  absence  of 
contesting  creditors.  (Beekman  Fire  Insurance  Com- 
pany vs.  M.  E.  Church,  29  Barb.,  p  G58). 

The  deed  having  been  declared  by  the  Court  of  Ap- 
peals void,  it  follows,  in  my  opinion,  tiiat  the  plan  of 
union,  and  every  agreement  contained  in  it  or  con- 
nected with  it,  that  had  for  its  object  the  making  of 
the  deed,  or  wliichwas  deemed  the  consideration  of  the 

1853  deed,  are  also  void  as  contracts  or  agreements. 
Neither  party  to  them  gains  any  right  under  them. 
The  consequences  of  this  fall  on  both  alike.  The  whole 
transaction  was  void  and  ineffectual,  and  l)y  presump- 
tion of  law,  known  to  be  so  by  lioth  parties.  These, 
namely,  the  plan  of  union  and  its  contents,  may  be 
evidence  of  what  the  parties  to  them  declared  and  did 
in  connection  with  any  legal  transaction  which,  there- 
upon, the  parties  were  induced  to  do.  It  is  the  same 
as  in  case  of  an  oral  lease,  and  under  the  Statute  of 

1851  Frauds,  when  it  may,  though  void,  be  used  as  evidence 
of  tlie  contract  of  the  parties,  as  to  the  terms  for  a 
year's  tenancy,  taken  by  the  lessee  under  it. 

Legal  rights  may  result  from  facts  done  in  the  pre- 
sence of,  and  connected  witli  transactions,  legally  void. 
In  Mouys  vs.  Leale  and  others,  8  T.  E.,  p.  411,  the 
defendant  Leake  granted  to  the  plaintiff  an  annuity  or 
yearly  rent  charge,  to  be  issuing  and  payable  out  of  a 
rectory  and  vicarage,  &c.  By  the  same  deed  he  cove- 
nanted with  the  plaintiff'  to  pay  the  annuity.  The  de- 
fendants, at  the  same  time,  executed  a  warrant  of  at- 
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torney  to  enter  up  judgmeot  for  money  boirowed,  1855 
which  was  given  as  a  collateral  security  for  the  pay- 
ment of  the  annuitj'.  Judgment  was  entered  on  the 
warrant,  and  an  execution,  fieri  faciaf^  cle  bonis  ecdesius- 
ticis,  issued.  A  motion  was  made  to  show  cause  why 
the  proceeding  should  not  be  set  aside.  It  was  claimed 
that  the  grant  of  the  annuity  or  rent  charge  out  of 
the  rectory  was  utterly  void,  under  13  Eliz.,  c.  20. 
Lord  Keuyon  held  :  "Even  admitting  that  everything 
that  was  done  by  the  defendant,  Leake,  to  charge  or 
affect  the  living  directly,  is  absolutely  void,  still  the  1856 
defendants'  argament  on  this  point  is  not  true  in  its 
extent,  &c.  Now,  in  this  case,  one  of  the  defendants 
executed  a  deed  by  which  he  granted  an  annuity  or 
rent  charge  out  of  certain  benefices.  This  is  not 
malum  in  se.  There  is  nothing  wrong  in  such  a  trans- 
action, except  so  far  as  it  is  prohibited  by  statute,  * 
*  *  but  a  deed  that  was  intended  to  operate  in 
one  way  may  operate  in  another.  *  Then  why  may 
not  this  deed,  that  was  intended  to  operate  as  a  rent 
charge  upon  the  living,  have  effect  as  a  personal  secu-  1857 
rity  against  the  granttn-,  containing  as  it  does  a  cove- 
nant to  pay  the  annuity.  A  deed  of  feoffment,  if  there 
be  no  livery,  may  operate  as  a  covenant  to  stand  seized 
to  uses,  and  so  in  many  other  instances." 

In  Oneida  Bank  v.s.  Ontario  Bank,  21  N.  Y,  E.,  p. 
492,  the  defendant  issued  post-dated  drafts  to  the 
payee  named  in  them.  The  payee  gave  at  the  time 
value  for  them.  This  transaction  was  forbidden  by 
the  statute,  which  declared  that  no  banking  associa- 
tion should  issue  any  bill  or  note  unless  payable  on  1858 
demand.  These  drafts  were  delivered  by  the  payee  to 
the  plaintiff",  who  discounted  them.  The  Court  of  Ap- 
peals held  that  the  drafts  were  void,  but,  nevertheless, 
the  payee  had  a  cause  of  action  against  the  defendant 
for  money  he  advanced  or  loaned  to  it  when  he  took 
the  drafts.  "  Whatever  there  was  of  guilt  in  the  issu- 
ing of  the  drafts,  it  was  the  creatuie  of  the  statute. 
There  is  no  rule  of  ethics,  or  principle  of  the  common 
law,  against  the  issue  of  time  obligations  by  banks  or 
bankers.  The  offence  is,  therefore,  precisely  of  the 
69 
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1859  nature,  form  and  proportions,  which  the  Legislature 
have  dechired.  By  that  authority,  and  that  alone,  the 
bank  is  prohibited  from  issuing,  but  not  the  dealer 
from  receiving.  *  *  The  loans  thus  far  were  lawful 
contracts,  and  I  see  uo  reason  why  they  cannot  stand 
according  to  their  terms  and  intention,  rejecting  only 
the  assurances  given  for  the  repayment  as  simply 
worthless."  It  was  further  held,  that  the  sale  and 
endorsement  by  the  payee  of  these  drafts,  although 
they  were  void,  had  the  effect  to  assign  to  the  plain- 

1880  tiif  the  payee's  cause  of  action  against  the  defendant. 
Here  the  result  was  precisely  the  same  as  if  the  re- 
covery had  been  upon  the  void  drafts. 

In  Ryan  vs.  Dox,  3i  N.  Y.  K.,  p.  307,  the  plaintiff 
owned  land  subject  to  a  mortgage,  under  which  it  was 
about  to  be  sold.  The  defendant  orally  undertook,  to 
the  plaintiff,  to  buy  in  the  land  on  the  sale,  in  his  own 
name,  and  to  convey  to  the  plaintiff,  upon  payment  of 
a  certain  sum.  Afterward  he  refused  to  carry  out  this 
agreement.     It  was,  in  substance,  held  that  the  agree- 

1861  ment  was  void,  under  the  Statute  of  Frauds,  but  that 
the  facts  made  the  defendant  a  Trustee  (,*■  inalcficu),  in 
resjject  of  the  land  for  the  benefit  of  the  plaintitf.  It 
was  said  in  that  case,  "  When  one  of  the  parties  to  a 
contract,  void  b}'  the  Statute  of  Frauds,  avails  himself 
of  its  invalidity,  but  unconscieutiously  apjjropriates 
what]he  acquired  under  it,  equity  will  compel  restitu- 
tion, and  it  constitutes  no  objection  to  the  claim  that 
the  opposite  party  may  happen  to  secure  the  same 
practical  benefits  through  the  process  of    restitution 

1862  which  would  have  resulted  from  the  observance  of  the 
void  agreement." 

In  Williams  vs.  Fitzhugh,  37  N.  Y.  E.,  p.  447,  a  mort- 
gage had  been  given  to  secure  several  promissory 
notes.  The  plaintiff  alleged  that  all  these  notes  were 
void  for  usury,  and  he  asked  a  judgment  declaring 
them  and  the  mortgage  void,  and  that  they  be  can- 
celled. The  fact  was  that  not  all,  but  only  some  of 
the  notes,  were  void  for  usury.  The  mortgage  was 
held  to  be  void  altogether,  and  it  was  said  that  the 
plaintiff  could  not  be  prosecuted  upon  it  in  any  form. 
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Yet,  as  he  had  come  to  a  court  of  equ:ty  asking  affirm-  1863 
ative  relief,  it  would  impose  upon  him,  as  a  condition 
of  granting  it,  that  he  should  pay  to  the  defendants 
whatj  in  fact,  he  had  received  from  them.  "  In  equity 
the  mortgagor,  in  such  cases,  stands  in  reference  to 
debts  not  usurious,  secured  by  the  mortgage,  in  the 
same  attitude  as  a  complainant  seeking  to  redeem  ;  he 
must  pay  what  in  law  and  equity  he  owes." 

If  the  obligation  relied  on,  does  not  have  a  vital  con- 
nection with  the  void  transaction,  there  does  not  seem 
to  be  an  exception  to  the  rule,  that  it  may  be  enforced,  1864 
although  as  a  matter  of  fact,  it  was  done  at    the  same 
time  as,  and  with  reference  to  the  void  transaction. 

To  go  to  the  facts  of  this  case,  we  see  that  the  pro- 
hibition of  the  statute,  did  not  extend  be^'ond  the 
sale.  So  that  the  prohibition  did  not  extend,  as  to 
time,  after  the  delivery  of  the  deed,  and  the  posses- 
sion taken  under  it.  Up  to  that  point,  everything 
done  to  accomplish  the  forbidden  object  had  no  obli- 
gation on  the  parties.  Thereafter  the  parties  might 
make  in  reference  to  the  real  estate,  any  other  arrange-  1865 
ment  not  forbidden  by  law.  The  defendant  might 
then  have  been  ejected.  The  plaintiff  had  that  rigiit, 
and  by  presumption  of  law  so  knew.  Instead  of  this, 
the  position  taken  by  the  plaintiff,  though  passive  in 
itself,  operated  as  a  request,  that  the  defendant, 
although  not  entitled  to  the  fee  under  the  deed,  should 
remain  in  possession,aud  should  do  those  things  which 
the  plan  of  union  had  contemplated,  the  plaintiff" 
should  do.  I  think  this  request  is  implied  in  all  the 
circumstances  of  tiie  situation  at  that  time.  The  facts  1866 
are  to  be  looked  at  exactly  as  if  the  defendant,  having 
renounced  possession  under  the  deed,  retook  it  at  the 
request  of  the  plaintiff,  the  latter  knowing  that  the 
former  meant  to  go  on  and  make  payments  of  those 
sums,  provided  by  the  plan  of  uniou  to  be  paid. 

The  law  will  imply  from  such  facts,  that  the  posses- 
sion was  to  be  a  security  to  the  defendant,  for  what- 
ever it  might  pay  for  the  plaintiff,  at  its  request. 
Other  hens  of  such  a  general  character  are  created  by 
the  implication  of  the  law.  The  vendor's  lien  for  pur- 
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1867  chase  mouey  is  founded  on  the  presumed  intention  of 
the  parties,  although  it  often  happens  that  they  knew 
nothing  of  the  rule,  and  did  not  expect  any  such 
security  (Dubois  vx.  Hall,  13  Barb.,  p.  28.  Story  Eq., 
§  1220.)  A  mere  deposit  of  title  deeds,  without  a 
single  word  passing,  operates  as  an  equitable  mortgage. 
This  is  the  result  of  several  cases,  as  cited  by  Vice 
Chancellor  Saudford,  in  Kockwell  y.s.  Hobby,  2  Sandf. 
Ch.  E.'  p.  13.  lu  that  case,  he  decides  that  the  com- 
plainant's testator    having    advanced    money   to   the 

1868  owner  of  land,  and  the  deed  of  the  land  beiug  proved 
to  be  in  the  testator's  possession,  the  inference  was, 
that  the  deed  had  been  deposited  as  security,  and  it 
was  declared  that  there  was  an  equitable  mortgage. 
In  case  of  a  debt  incurred  by  a  married  woman,  con- 
tracted for  the  direct  benefit  of  her  separate  estate, 
although  she  does  not  charge,  it  would  become  a  lien 
upon  a  well  founded  presumption  that  the  parties  so 
intended,  and  in  analogy  to  the  doctrine  of  equitable 
mortgage  for  purchase  mouey.    This  is  true,  although 

1869  tliere  was  an  absolute  incapacity  at  common  law  of  a 
married  woman  to  make  a  contract,  and  in  equity  she 
had  the_y'!(.s  disponcnJi  as  to  her  separate  estate.  (Yale 
vs.  Dederer,  22  N.  Y.  K.,  p.  461). 

If  such  is  the  true  construction  of  tlie  intention  of 
the  parties  in  this  case,  the  facts  would  present  the 
chief  traits  of  a  vivum  vadium,  «here  an  estate  was 
granted  to  be  held  until  the  rents  and  profits  should 
repay  the  sum  so  borrowed  (2  Black.  Com.,  p.  1.57). 
In  ancient  time,  no  gage  or  pledge  of  land  was  good, 
2870  unless  possession  was  delivered  to  the  creditor  (Id.; 
159).  The  request  in  this  case,  by  the  plaintiff  to  the 
defendant,  was,  that  the  latter  should  collect  the  in- 
come from  the  church  property,  and  should  pay  the 
debts  of  the  plaintifi",  to  which  a  more  particular  atten- 
tion will  be  given  hereafter.  Such  a  pledge  would  be 
as  valid,  although  no  mouey  was  at  the  time  paid,  as 
in  like  case,  a  legal  mortgage  to  secure  future 
advances.  Nor  would  it  be  void  by  the  Statute  of 
Frauds,  because  there  was  part  performance  in  giving 
possession. 
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This  security  cannot,  however,  be  applied  to  the  1871 
benefit  of  the  defendant,  if  the  plaintiff  lacked  the 
power  to  make  it.  As  the  lien  does  not  give  to  the 
defendant  a  title  to,  or  interest  in,  the  land,  it  is  not  ^ 
within  the  statutory  prohibition  against  selling,  except 
the  consent  provided,  be  given.  This  was  held  of  a 
legal  mortgage,  in  Manning  v-9.  The  Moscow  Presby- 
terian Church,  27  Barbour  S.  C.  E.,  p.  54. 

The  powers  given  to  the  Trustees  of  a  religious  cor- 
poration over  its  property,  as  described  bj'  the  fourth 
section  of  the  Act  of  1813  (3  Edms.  St.,  p.  G90),  are  18V2 
to  recover,  hold  and  enjoy  all  the  debts,  demands, 
rights  and  privileges,  and  all  churches,  meeting  houses, 
parsonages  and  burying  places,  with  the  appurten- 
ances, and  all  estates  belonging  to  such  churches,  con- 
gregation and  society,  ifec,  &o.,  as  fully  and  amply  as 
if  the  title  thereto  had  originally  been  vested  in  said 
Trustees,  and  also  to  purchase  and  hold  other  real 
and  personal  estate  ;  and  to  demise,  lease  and  im- 
prove the  same,  &c.,  and  also  to  repair  and  alter  the 
said  churches  or  meeting  houses,  and  erect  others,  if  1873 
necessary. 

•At  the  time  this  statute  was  passed,  all  English 
statutes  had  been,  by  Act  of  March  LO,  1801,  section 
28,  expressly  abolishsd.  The  first  Constitution  of 
1777  had  specifically  abolished  all  statutes  passed  for 
the  advantage  or  maintainauce  of  any  particular  reli- 
gion, which  covered  all  English  statutes,  passed  for 
the  protection  of  the  projjeity  of  the  Established 
Church.  The  general  policy  of  former  times,  was 
against  the  acquisition  of  real  property  by  corjiora-  1874 
tions,  for  ancient  statutes  had  forbidden  it,  except  by 
the  license  of  tha  King.  The  common  law  favored 
the  alienation  of  property.  The  act  in  question  does 
not  seem  to  have  been  carefully  so  fraruetl  that,  as 
if  in  accordance  with  a  policy  of  moment,  its  limita- 
tions of  power  should  be  exact.  To  sell  without  leave 
of  the  Chancellor  was  definitely  forbidden.  But  they 
might  lease  for  a  term,  not  limited  by  the  act.  And 
the  other  powers  given  are  not  skillfully  chosen, 
to  exclude  powers  meant  to  be  prohibited.     To  hold 
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1875  and  enjoy  and  improve  real  and  personal  property,  and 
to  alter  the  buildings  and  erect  others,  seem  to  imply 
a  possession  of  dominion  over  the  property,  nearly 
unrestricted.  Cleaily  all  this  measure  of  control  could 
not  be  held  iu  respect  of  personal  property,  without 
a  power  to  dispose  of  it.  The  statute,  on  its  face, 
makes  no  distinction  betv/eeu  the  power  over  real  and 
the  power  over  personal  estate,  except  in  the  subse- 
quent prohibition  against  selling  without  the  consent 
of  the  Chancellor.     The   case  is  then  of  a  statute,  iu 

1876  whicli  the  general  powers  of  control  or  dominion  are 
given.  Taken  b}'  itself,  this  might  call  for  a  close  and 
rigid  coustriictioii,  on  the  implication  that  that  tlie 
statute  specifically  intended  to  forbid  tlie  exercise  of 
any  powers  not  e.vpressly  given.  But  the  statute  has 
expressed  what  it  intended  specifically  to  forbid,  viz.  : 
selling  ;  so  that  we  are  thrown  back  upon  giving  a  lib- 
eral construction  to  the  grant  of  power.  The  prohi- 
bition is  precisely  of  the  nature,  form  and  proportions 
which    the    Legislature  have  declared.     The  law   le- 

1877  quires,  of  course,  under  all  circumstances,  that  what- 
ever the  Trustees  do,  shall  be  done  in  observance  of 
the  trust,  and  any  improper  use  ol  a  power  may  be 
checked. 

I  infer  that  the  general  powers  given,  impl3'apower 
in  the  plaintiff  to  give  a  mortgage,  or  create  a  lien 
upon  the  real  estate  of  the  kind  in  question.  To  hold 
and  enjoy  and  improve  real  estate,  fully  and  abso- 
lutely, requires  that  there  should  be  a  jiower  to  raise 
money  upon  it.     It  is  not  meant  that  their  property 

1878  should  be  absolutely  inalienable.  Such  a  corporation 
may  sue  aud  be  sued,  judgments  may  go  against  it, 
and  take  its  property.  This  is  a  consequence  of  the 
power  to  contract  debts,  which  the  act  does  not 
limit. 

The  object  in  the  present  instance  in  giving  the  se- 
curity, was  a  proper  one.  The  plaintiff,  before  taking 
the  proceeding  which  led  to  the  execution  of  the  deed, 
had,  as  averred  in  its  petition  to  the  Supreme  Court, 
owing  to  th('  derangement  of  business,  and  the  fin- 
ances of  the  country,  by  the  war  then  existing,  failed 
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to  realize  from  subscriptiona  and  tVoiu  tlie  sale  of  the  1879 
pews  in  their  church,  what  thej  had  anticipated,  and 
what  had  been  subscribed  and  i^romised,  "  and  they 
are,  therefore,  unable  to  pay  their  liabilities,  or  meet 
the  current  expenses  of  the  church."  In  a  short  time 
the  debts  it  owed  would  have  turned  into  judgments, 
under  which  its  real  estate  would  have  been  sold.  Its 
dealings  with  the  defendant  were  likely  to  result,  and 
have  resulted,  in  its  retaining  the  title  to  the  property, 
to  a  time  when  it  could  both  keep  the  property  and 
pay  its  debts.  Ig30 

The  plaiutifl'is  entitled  to  redeem  the  property  from 
the  legal  mortgages,  only  upon  payment,  in  addition  to 
the  mortgages,  of  the  amounts  paid  by  the  defendant 
upon  the  security  of  the  real  estate,  which  will  be  as- 
certained i;pon  a  reference. 

This  seems  to  me  the  proper  and  legal  result,  from 
the  acts  of  the  parties  to  the  transaction.  No  doubt 
this  transaction  received  a  different  construction  at 
the  time.  Individuals  may  have  looked  at  it  as  a  part 
of  an  attempted  sale,  and  supposed  that  the  defend-  1881 
ant  was  in  possession  as  owner.  This,  however,  was 
a  mistake  of  law,  and  a  misunderstanding  of  the  facts. 
What  the  individuals  intended  may  have  been  unlaw- 
ful, but  what  the  corporations  did  after  all  that  was 
void  had  been  passed,  was  not  unlawful. 

The  order  for  a  reference  that  will  be  made  to  as- 
certain what  amount,  if  any,  the  plaiutitf  should  pay 
in.  redeeming  the  premises,  will  contain  the  following 
directions. 

The  plaintiff  is  to  be  charged  with  the  amounts  un-  1882 
paid  uptju  the  legal  mortgages  held  by  the  defendant. 
On  the  ground,  that  the  possession  and  use  of  the 
premises  by  the  defendant  were  of  a  kind  consented 
to  by  the  jjlaintiff,  the  defendant  should  only  be  charged 
with  mesne  profits  on  the  basis  of  the  actual  revenue 
received  by  it  from  the  church  property,  down  to  the 
time  of  tiie  accounting. 

The  defendant  should  be  credited  with  the  amounts 
paid  by  it  in  extinguishment  of  the  bonds  of  $500  each, 
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1883  secured  by  the  mortgage  to  Colgate,  Diirling  &  Martin, 
and  also  with  any  amounts  of  subscriptions  can- 
celled bjf  the  bolder  of  such  bonds  delivering  them  to 
the  defendant,  and  also  with  the  amount  of  interest 
paid  by  the  defendant  on  any  of  the  series  of  fifty 
bonds,  secured  by  that  mortgage. 

The  defendant  should  be  charged  with  the  amoiiuts 
paid  to  it  in  money,  on  account  of  snhscriptions  ob- 
tained by  plaintiff  in  plaintiff's  ehureli,  for  the  pur- 
pose which  I  describe  in  a  general  way  as  that  of  pay- 

ISS"!  i'^g  floating  indebtedness. 

The  defendant  should  be  credited  with  the  amounts 
paid  by  it  in  satisfaction  of  judgments  against  the 
plaintiff,  and  on  notes  of  the  plaintiff,  or  to  extinguish 
the  indebtedness  of  the  plaintiff  for  property  sold  to 
it,  and  on  the  assessment  of  $270.48  for  paving. 

The  defendant  should  not  be  credited  with  the 
amounts  of  the  church  notes  or  receipts  like  those 
made  to  Mr.  Cumming  (Exhibits  Nos.  20  and  'II,) 
which  were  suirendered  ou  delivery  of  deeds  for  pews. 

Igg5  These  notes  were  virtually  paid  by  plaintifi"s  prop- 
erty. Nor  should  it  be  credited  with  the  amount  of 
the  receipts  or  notes,  like  those  made  to  Mr.  Arnold, 
(Exhibits  Nos.  22,  23,  24,  25  and  27,)  which  were  also 
paid  by  the  defendant's  giving  a  certificate  or  deed  for 
a  pew,  but  the  defendant  is  to  be  credited  for  the 
amount  of  cash  paid  upon  church  instalment  receipts 
like  Exhibit  No.  26. 

An  order  of  reference  must  be  made  to  ascerta,in 
the  amount  to  be  paid  by  the   plaintiff  in  redeeming 

jgQ(3  the  property.  Ou  the  settlement  of  the  order,  any 
other  matters  may  be  presented  to  the  parties  in  re- 
spect of  the  accounting.  Among  these  will  be  as  to 
when  balances  should  be  struck  for  the  purpose  of  the 
computation  of  interest. 
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The    Madison    Avenue    Baptist 
Chukch, 

Appellants  and  Bespondents. 

.    ,  I     Opinion. — Curtis 

«f/"  '"*'  /  and  Van  Vorst,  J  J. 

The  Baptist  Church  in   Olr'eeU"''^  ^^'■°^'  l^'^'^" 
Street,  i 

Respondents  and  Appellants.       I  1888 


Appeal  by  plaintiffs  aiul  defendants  from  the  judg- 
ment entered  lierein  at  Special  Term,  also  from  the 
second  order  of  reference,  and  also  an  appeal  by  the 
defendants  from  the  order  overruling  exceptions,  and 
confirming  the  Referee's  report. 

This  action  was  commenced  July  30,  1863,  to  re- 
cover possession  of  five  lots  of  land  in  Madison   ave- 
nue, in  the  City  of  New  York,   with   a   church   and  1889 
lecture  room  thereon. 

The  defendants  entered  into  possession  of  the  prem- 
ises in  Octobei-,  1862,  under  a  deed  from  the  plaintiffs, 
executed  in  pursuance  of  an  'order  of  the  Supreme 
Court,  upon  the  plaintiffs'  petition. 

The  petition  and  deed  were  the  result  of  a  jjlan  of 
union  previously  adopted  by  the  two  corporations 
])arties  hereto,  which  provided  for  tlie  extinction  of  the 
plaintiffs'  corporation,  the  surrender  of  all  its  property 
to  the  defendants,  the  transfer  of  its  name  and  of  all  its  1890 
members  to  the  defendants'  society,  the  propert^^  of 
each  to  be  liable  for  the  debts  of  both,  and  the  corpora- 
tions to  unite  on  an  equal  basis,  the  property  of  each 
being  about  $60,000  over  its  debts. 

The  complaint  is  in  ejectment.  The  answer  sets 
forth  the  plan  of  union,  the  petition,  the  Supreme 
Court  order,  and  conveyance  under  it,  and  claimed  the 
fee  thereunder,  and  that  its  possession  be  confirmed 
and  also  claimed  the  rights  of  mortgagees  in  posses- 
60 
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1891  sion,  under  certain  mortgages;  of  which  they  had  taken 
an  assignment  in  1863,  after  they  obtained  pos- 
session, and  foreclosure  iu  case  their  title  in  fee  was 
not  sustained,  and  also  reimbursement  for  the  moneys 
paid  by  the  defendants  on  plaintiffs'  account  while  iu 
possession. 

The  supplemental  complaint  asked  that  the  defe-jd- 
ants,  if  entitled  to  foreclosure  under  the  mortgages,  be 
charged  with  the  rents  and  profits  of  the  premises  while 
in  possession,  and  that  an  account  thereof  be  taken,  and 

1892  ^^®  plaintiifs  be  let  into  possession  on  payment  of  the 
amount  due. 

On  a  trial  in  February,  1865,  the  court,  at  Special 
Term,  held  the  deed  invalid,  and  that  the  equitable 
defences  had  no  status  (19  Abb.  Pr.,  105). 

The  General  Term,  on  appeal,  reversed  the  judg- 
ment, holding  the  deed  valid,  and  ordered  a  new  trial 
(3  Kobt.,  570). 

On  the  new  trial  iu  January,    1867,  the  court,    at 

1893  Special  Term,  held  the  deed  valid,  confirmed  it,  and 
ordered  judgment  for  defendants  (5  Kobt.,  649). 

After  affirmance  by  the  General  Term  (April,  1869. 
1  Sweeny,  109),  this  judgment,  on  appeal  to  the  Court 
of  Appeals,  was  reversed,  iu  September,  1871  (46 
N.  Y.,  131). 

The  Court  of  Appeals  then  in  substance  decided 
that  the  petition  was  insufficient  to  confer  JOmsDlC- 
TION  on  the  Supreme  Court  to  make  order  of  sale,  be- 
cause "the  arrangement  set  oat  in  the  petition  was  in 
gg^  710  seiise  a  sale,"  within  the  eleventh  section  of  the  act 
authorizing  conveyances  by  religious  corjjorations,  and 
that  religious  corporations  have  no  power  to  convey, 
except  by  order,  under  that  section  of  the  act  of  the 
Legislature,  and  hence  that  the  order  and  the  deed 
under  it  were  void,  and  a  new  trial  was  ordered.  The 
defendants'  equitable  rights  "  arising  out  of  the  mort- 
gages purchased  by  it,  or  the  debts  paid,"  were  not 
considered,  the  facts  in  relation  thereto  not  being  be- 
foi-e  the  court.  These  equitable  rights  are  now 
claimed  by  the  plaintiffs  to  be  the  only  subjects  re- 
maining to  be  disposed  of. 
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Upon  the  new  trial  at  Special  Term,  in  1873,  the  1895 
defendants  claimed  title,  and  also  the  rights  of  mort- 
gagees in  possession  under  their  mortgages ;  and  also 
an  equitaVjle  lien  on  the  premises,  for  the  repayment  of 
its  advances  on  plaintiffs'  account. 

The  judgi',  at  this  new  trial,  decided  that  the  de- 
fendants had  an  equitable  lien  for  its  advances  made 
in  payment  of  plaintiffs'  deVjts,  and  were  entitled 
to  hold  as  mortgagees  in  possession.  And  under  the 
opposing  claims  of  foreclosure  and  redemption  in  the 
pleadings,  ordered  an  account  to  be  taken  before  a  1896 
Eeferee,  charging  the  defendants  with  the  amount 
actually  received  by  it  from  the  rental  of  pews,  and 
and  not  with  the  fair  rental  value  of  the  use  and  oc- 
cupation ;  to  which  plaintiffs  excepted. 

The  Referee's  (first;  report  was  filed  March  10, 187i, 
showing  a  balance  due  the  defendants  of  $13,7i6.17. 

Thereupon  the  defendants,  claiming  that  certain 
items  for  insurance,  Croton  water,  <fcc.,  had  been 
omitted  by  mistake  in  the  former  order  of  reference, 
an  order  was  made  on  May  1,  1874,  sending  the  ac-  1897 
count  back  to  the  Referee,  with  directions  to  continue 
the  former  account,  to  make  a  supplemental  report, 
allowing  legal  items,  and  to  ascertain  and  report  the 
fair  rental  value  of  the  premises  each  six  months,  but 
not  to  admit  that  into  the  account. 

The  Referee's  second  report  was  filed  June  9,  1875, 
bringing  the  account  down  to  ]\Iay  31,  187o,  when  he 
found  the  plaintiffs  indebted  to  the  defendants,  ac- 
cording to  the  corrected  report,  in  the  sum  of  $4,4G7.-^8. 

The  statements  of  the  value  of  the  premises,  and  of  ]^898 
the   fair   rental  value  of    the  premises  for  each   six 
months,  from  year  to  year,  are   found   and  stated  in 
the  second  report. 

The  defendants  claimed  upon  the  trial,  and  on  the 
settlement  of  the  findings,  and  before  the  Referee,  that 
the  defendants'  expenses  in  carrying  on  religious  ser- 
vices, i  e.,  for  minister,  sexton,  music,  gas  and  fuel, 
should  Vje  charged  against  the  plaintiffs  in  the  ac- 
count. 

The  plan  of  union  provided  that  the  property  of 
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lg99  both  societies  should  be  liable  for  the  debts  of  both  ; 
the  defendauts  used  a  part  of  the  laouey  derived 
from  the  sale  of  its  owa  property,  iu  paying  the 
plaintiffs'  debts,  and  in  the  account  was  allowed  in- 
terest on  these  payments,  as  for  tlie  use  of  its  money. 
The  plaintiffs  claim  that  it  was  therefore  justly  charge- 
able with  the  value  of  the  use  of  the  plaintiffs'  property, 
i.  c,  its  fair  rental  value.  The  judge,  however,  con- 
sidering that  the  use  was  "  of  a  kind  consented  to  by 
the  plaintiffs,"  charged  the  defendants  with  only  the 

29QQ  actual  receipts  from  pew  rentals  and  other  letting  of 
the  church  property.  The  aggregate  of  these  re- 
ceipts was  but  $106,794,  while  the  fair  rental  value  of 
the  property  as  a  church,  for  the  same  period,  is  found 
and  stated  by  the  Referee  to  be  $154,400.00  ;  and  this 
sum  is  between  five  and  six  jser  cent,  on  the  value  of 
the  property,  as  found  by  the  Referee. 

The  Referee  excludes  such  charges  claimed  by  the 
defendants  as  belonged  wholly  to  carrying  on  religious 
services,  viz.  :  minister,  sexton, gas  and  fuel,  and  music. 

1901  ^^  ^''®  Croton  charges  and  assessments  were  allowed, 
and  sundry  repairs.  All  the  insurance  was  allowed 
up  to  commencement  of  this  suit,  and  afterwards,  that 
which  was  provided  for  in  the  mortgages. 

The  plaintiffs,  though  contending  that  the  account 
was  taken  on  a  basis  more  favorable  to  the  defendants 
than  the  rules  of  law  or  equity  allow,  did  not  on  the  ar- 
gument seek  to  set  aside  the  judgment,  but  only  to 
close  the  litigation,  and  become  repossessed  of  the 
property. 

1902  '^'^^  defendant's  appeal  from  the  second  order  of 
reference,  from  the  oider  overruling  its  exceptions, 
and  from  the  judgment.  The  plaintiffs  appeal  from 
the  judgment. 

William  R.  Martin, 
For  Defendantu,  Appellants  and  Respondents. 

Addison  Brown, 
John  E.  Burrill,  and  . 
Ex-Judge  CoMSTOCK, 
For  Plaintiffs,  Appellants  and  Respondents. 
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CuBTis,t7. — Religious  corporations,  of  their  own  free  19Q3 
act  and  will,  have  not  the  power  of  executing  a  con- 
veyance of  their  real  estate.  Presumed  to  hold  this 
class  of  property  not  for  worldly  gain,  but  to  promote 
the  highest  welfare  of  the  public,  and  for  picas  uses, 
its  alienation  by  those  who  thus  hold  and  administer 
it  in  the  nature  of  a  trust  is  subject  to  various  re- 
strictions. Our  Legislature  seeks  to  restrain  it  from 
being  inconsiderately,  injudiciousl}',  or  improperly 
conveyed.  To  effect  a  valid  sale  it  requires  that  it 
shall  be  authorized  by  an  order  of  the  Supreme  Court,  1904 
made  upon  a  petition,  stating  certain  facts  to  give 
that  court  jurisdiction. 

In  the  present  case  no  question  is  presented  in  ref- 
erence to  the  judiciousness  and  propriety  of  the  sale. 
It  is  impossible  to  read  the  volumiaous  record  and 
proofs  that  came  before  us,  without  being  impressed 
with  the  sincerity,  and  the  conscientious  and  devout 
motive,  that  in  time  of  peciiuiary  distress,  and  of 
public  peril  and  calamity,  led  to  an  arrangement 
which,  according  to  all  human  foresight,  would  not  I905 
only  preserve  the  property  of  the  parties  from  sacri- 
fice, but  consolidated  it  for  more  efficient  and  bene- 
ficent usefulness. 

But  the  question  of  the  validity  of  the  sale  has  been 
jjassed  upon  by  the  court  of  final  jurisdiction  (46  N. 
Y.,  131),  which  has  held  that  the  petition  of  the  plain- 
tiffs was  insufficient  to  confer  jurisdiction  on  tlie  Su- 
preme Court  to  make  the  order  of  sale,  and  that  the 
deed  made  in  accordance  therewith  is  void.  There  is 
nothing  disclosed  on  the  new  trial  that  brings  this  1906 
question  of  the  validity  of  the  sale  before  us.  The 
facts  shown,  and  the  same  petition,  fail  to  make  out  a 
different  case  on  this  question,  than  that  which  has 
been  already  considered  and  determined  by  the  court 
of  last  resort.  This  question  thus  already  adjudged  is 
not  before  us. 

The  defendants,  in  view  of  the  contingency  that  the 
deed  to  it  may  be  declared  void,  sets  up  by  answer, 
that  in  1863,  it  became,  by  assignment,  the  owner  of 
two   mortgages,   one   of    $12,500    and    the   other   of 
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1907  $30,000,  on  the  premises,  executed  by  the  plaintiffs, 
wliicli  have  not  been  paid  at  matui'ity,  and  under 
wbicL  it  claims  to  hold  possession.  The  defendants 
also  allege  the  payment  of  other  debts  owing  by  the 
plaintiffs,  and  also  the  payment  of  large  sums  in  main- 
taining the  premises  and  public  worship  therein,  for 
which  it  asks  reimbursement.  The  defendants  pray 
for  judgment  of  foreclosure  in  case  it  is  held,  that 
it  is  not  entitled  to  the  possession  of  the  premises 
under  any  right  other  than  as  a  mortgagee  in  posses- 

1908  sion. 

The  proofs  establish  that  the  defendants  are  in  pos- 
session under  these  mortgages,  and  with  the  mortga- 
gor's consent.  The  plaintiffs,  in  its  supplemental 
complaint,  claim,  that  in  case  it  shall  be  held  that  tiie 
plaintiffs  are  entitled  to  a  judgment  of  foreclosure, 
that  an  account  should  be  taken  of  the  rents  and 
profits  of  the  premises  received  by  the  defendants,  or 
with  which  it  is  properly  chargeable,  and  that  the 
same  be  deducted  from  any  amount  that  may  be  found 

1909  ^^^  ''O  the  defendants  upon  the  mortgages  and  other 
claims  made  by  the  defendants. 

The  plaintiffs'  action,  in  view  of  the  deed  having 
been  adjudged  void,  resolves  itself  into  one  to  redeem 
the  land  from  the  mortgages,  and  from  such  other 
debts  as  were  charges  upon  the  land,  and  which 
Courts  of  Equity  require  to  be  paid  in  actions  to 
redeem. 

Upon  the  pleadings  and  the  facts  appearing  at  the 
new  trial,   the   learned  judge,    at   the  Special  Term, 

1910  properly  made  the  order  of  reference,  and  correctly 
indicated  to  the  Referee  the  nature  and  mode  of  the 
accounting  to  be  taken  before  him.  They  are  framed 
to  give  effect  to  the  conclusion  arrived  at,  that  the 
plaintiffs  had  an  equiti^ble  right  to  redeem  the  land 
from  the  mortgages,  but  only  upon  the  payment  in 
addition  of  such  debts  of  the  plaintiffs  as  were  paid 
by  defendants,  and  the  reimbursement  of  such  expen- 
ditures as  were  charges  upon  or  incurred  in  the  main- 
tenance of  the   realty,  charging  the  defendants  with 
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such  rents  as  it  received   from  the  occupancy  of  the  1911 
premises. 

The  actual  receipts  of  the  defenrhmts  from  the  rents 
of  pews  during  this  occupancy,  less  the  cost  of  col- 
lecting them, 'amounts  to  $100,791,  as  appears  by  the 
Keferee's  report,  while  it  also  further  appears  by  the 
report,  that  the  fair  rental  value  of  the  use  and  occu- 
pation of  the  premises  during  the  ocoupaucv,  was 
$154,400. 

The  court,  at  Special  Term,  held,  that  under  the 
circumstances  shown,  and  in  view  that  the  defend-  1912 
ants'  occupancy  was  of  a  kind  consented  to  by  the 
plaiutifl's,  that  the  defendants  should  be  charged  with 
mesne  profits  only  upon  the  basis  of  the  actual  reve- 
nue received  from  the  church  property,  down  to  the 
time  of  the  accounting. 

The    defendants    claim   that    upon    the    accounting 
taken  ])ursuant  to  the  order  of  reference,  items  for  re- 
pairs and  renovations  paid   by  it,  amounting  in  all  to 
$70.i.31,    were   improperly    rejected,    and    that    they 
should  have  been  allowed,  because  they  were  ]ierma-  19J3 
neut  in   their  nature,   and   belonged   to  the  building, 
and  replaced  or  renewed  articles  of  necessity  for  pub- 
lic worship.     These  items  disallowed  appear  to  be  for 
temjjorary  baize  doors  to  exclude  cold  in  winter,  the 
recovering  of  them  with  baize  when  worn  out,  window 
shades  to  keep  out  the  sun,  trimming  and  modernizing 
the  pulpit  in  the  lecture  room,  making  it  look  better 
and  more  pleasant  for  the  pastor   to  occupy,  and  get- 
ting a  new  reading  desk  for  the  Sunday  school  super- 
intendent, and  making  more  convenient  partitions  for  1914 
the  Sunday-school  room,   and  providing  for  an  iron 
railing,  at  an  expense  of  $50,  to  the  stairway  leading 
to  it  from  another  room.     None    of   these  items  are 
shown  to  be  beneficial  to  the  building,  or  of  necessity 
for  public  worship,  or  to  be  even  permanent,  except 
the  iron  railing.     They  doubtless  added  to   the  com- 
fort of  the  defendants  in   its  occupancy  of  the  build- 
ing, and  the  railing  may  have  been  necessary  in  the 
mode  in  which  it  made  use  of  the   two   rooms,  but  it 
does  not  appear  that  these  expenditures  were  for  any 
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1915  such  substantial  benefit  to  the  realty  that  the  plaintiffs 
should  be  charged  with  them  in  the  accounting. 

The  defendants  also  object  that  certain  of  the  pre- 
miums paid  by  it  for  insurance  of  the  premises  were 
disallowed.  The  Referee  allows  all  the  premiums 
paid  by  defendants  down  to  the  commencement  ol  the 
suit,  and  after  that  date,  when  the  defendants  had 
notice  of  the  plaintiffs'  claim,  the  Referee  allows  the 
premiums  of  insurance  for  each  year,  to  the  extent  of 
the   insurance    provided    for    by    the    mortgage,    and 

1916  disallows  the  others,  amounting  to  $422.59,  paid  by 
defendants. 

If  the  defendants,  after  full  notice  of  the  plaintiffs' 
claim,  and  being  in  possession  under  the  mortgage, 
sees  fit  to  insure  the  premises  for  its  own  benefit,  for 
a  greater  amount  than  the  contract  in  the  mortgage 
authoriz'^s  him  to  do,  it  is  difficult  to  see  how  this 
creates  any  claim  against  the  mortgagor.  It  is  the 
right  of  the  mortgagor,  in  the  absence  of  any  contract 
in  respect  to  it,  to  exercise  his   own  judgment  as  to 

11:117  whether  he  will  or  will  not  insure  his  interest  in  the 
mortgaged  premises  ;  but  where  a  contract  is  made,  as 
in  the  present  case,  defining  the  rights  and  duties  of 
the  parties  as  to  the  nature  and  extent  of  the  insurance 
that  should  inure  to  the  defendants'  benefit,  no  reason 
exists  why  the  mortgagor  should  be  made  liable  for 
premiums  paid  by  the  defendants  for  any  unauthor- 
ized additional  insurance.  The  agreement  by  w'hich 
the  parties  to  the  mortgage  respectively  protect  their 
rights   as   to  liability  for  insurance,  is  not  thus  lightly 

1918  t*^  ^®  varied.  The  plaintiffs  may  or  may  not  have  in- 
sured its  interest  in  these  premises,  and,  whatever 
action  it  took,  it  in  no  way  affects  the  defendants. 
The  latter's  right  to  insure  and  claim  for  the  premiums 
paid,  after  the  plaintiffs  commenced  their  action,  is 
controlled  by  the  provision  of  the  mortgage,  and  if  the 
defendants  deemed  it  desirable  to  have  further  insur- 
ance than  that  provided,  it  was  its  right  to  effect  it, 
but  only  at  its  own  expense,  since  it  was  solely  for  its 
own  advantage.  No  legal  or  equitable  claim  was 
thereby  created  against  the  plaintiffs. 
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The  defendants  fuitlier  claim  that  it  should  have  1919 
been  allowed  upon  the  accounting,  for    the  amounts 
paid    out  for  conducting   public   worship,  as  follows 
viz.  : 

For  salary  of  Minister $59,995  99 

For  salary  of  Sexton 8,693  82 

For  expenses  of  music 28,463  34 

For  expenses  of  gas  and  fuel 6,017  56 

Making  a  total  of $103,170  81 

And  that  this  amount  should  be  deducted  from  the  1920 
$106,791  received  from  the  rents  of  the  pews.  This 
claim  is  based  upon  the  statement  that  these  expenses 
of  conducting  public  worship  were  necessary,  and 
formed  the  consideration  for  which  the  pew  rents  were 
paid,  and  should  be  deducted  from  the  pew  rentals  in 
determining  the  fair  rental  value,  or  value  of  the  use 
and  occupation  of  the  church. 

It  appears  that  since  October  21,  1862,  the  income 
of  the  defendants  has  been  derived  from  pew  rents, 
contributions,  donations,  subscriptions,  and  use  of  the  1921 
church  edifice.  With  an  income  received  from  all 
these  sources,  uo  just  or  equitable  reason  appears  that 
t.iis  large  total  of  the  expenses  of  conducting  worship 
should  be  chai-ged  against  and  deducted  solely  from 
the  item  of  pew  rents.  From  any  thing  shown,  it  is 
equally  chargeable  to,  and  equally  defrayed  from,  the 
other  sources  of  income,  and  when  the  plaintifi's' 
rights  are  considered,  it  is  equitable  that  they  should 
be  defrayed  from  those  other  sources,  without  preju- 
dice to  the  plaintiffs'  right  to  compensation  for  the  1922 
use  of  property  adjudged  to  belong  to  it,  and  for 
which  it  was  during  most  of  this  time  strenuously 
conteuding. 

But  passing  from  the  consideration  of  this  to  the  po- 
sition taken  by  the  defendants,  that  these  expenses  of 
conducting  public  worship  were  necessary  and  formed 
the  consideration  for  which  the  pew  rents  were  paid, 
and  still  there  are  difficulties  in  the  way  of  sustaining 
it.  Tlie  law  as  administered  in  this  country  knows  no 
standard  of  what  may  be  necessary  in  conducting  public 
61 
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1923  worship.  That  the  element  of  a  pecuniary  considera- 
tiou  should  enter  into  the  conducting  of  it,  may  offend 
the  conscience  of  some,  and  even  music  may  bo  re- 
garded as  a  vain  ceremony,  while  otiiers  may  consider 
that  expenditures  for  religious  instruction,  services  and 
music,  are  acts  in  the  appreciative  discharge  of  very 
high  duties.  The  law  does  not  indicate  what  is  neces- 
sary for  conducting  public  worship,  and  the  case 
equally  fails  to  throw  any  light  upon  it. 

1924  Neither  does  it  appear  that  these  expenses  formed 
the  consideration  for  which  the  pew  rents  were  paid. 
It  may  have  been  that  the  lessees  of  the  pews  paid 
their  rents  in  order  to  listen  to  the  minister,  and  to  the 
music,  with  the  adjuncts  of  liglit  and  warmth,  and  the 
services  of  the  sexton,  and  it  may  have  been  that  they 
paid  their  pew  rents  for  the  privilege  of  assembling  for 
the  performance  of  religious  otHces  and  services,  the 
celebration  of  the  sacraments,  offering  of  prayers 
promoting  spiritual  improvement,  and  to  entitle  them- 

iqnr  selves  and  their  families  to  the  advantages  of  the 
Sunday-school,  the  lecture-room,  and  pastoral  visita- 
tions. However  this  maj-  he,  the  proofs  are  silent,  and 
the  law  can  make  no  presumptions  as  to  the  motives 
that  swayed  human  minds  in  transactions  of  this  nature- 

To  make  a  division  or  apportionment  of  the  charges 
for  Sunday  services  is  impossible.  The  iucpiiry  can  ex- 
tend only  to  what  the  defendants  received  by  reason 
of  its  occupancy  of  the  plaintiffs'  property.  It  cannot 
take  into  consideration  how  the  defendants'  tenants 
iq9(>sawfit  to  enjoy  such  portions  of  the  realtj'  as  was 
leased  to  them,  or  what  expenses  were  incurred  in  such 
enjoyment,  or  what  consideration  induced  them  to 
enter  into  the  leases.  The  proper  limit  and  rule  was 
adopted  and  pursued  upon  the  accounting,  and  sus- 
tained at  the  Special  Term,  at  the  hearing  of  the 
defendants'  exceptions  to  the  Referee's  report. 

The  judgment,  and  the  orders  appealed  from,  should 
be  affirmed,  without  costs  to  either  party,  as  against 
the  other. 

Decided  13th  November,  1876. 

I  concur. 

H.  C.  V.  V. 
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i\\nnUn\  ol*  tlie  Court. 

1929 

Eakl,  '/. — Upou  the  prior  appeal  iu  this  case  to  this 
court  it  was  decided  that  the  Supreme  Court  liad  no 
jurisdiction  to  tyrant  the  order  authorizing  the  convey- 
ance by  the  phxintiti'  of  its  church  property  to  the 
defendant,  and  hence  that  such  conveyance  was  in- 
valid. It  was  held  that  the  court  c<nild  authorize  a 
convej'ance  only  iu  the  case  of  a  sale,  and  that  the 
facts  did  not  show  a  sale.  It  was  also  held  that  by  the 
ccuimou  law  iu  force  in  this  State  religious  corpora- 
tions were  restrained  from  alienating  their  real  estate,  1930 
and  that  when  the  convej'ance  now  in  question  was 
made  they  could  aliehate  their  real  estate  only  when 
authorized  by  the  court  under  section  eleven  of  the 
act  "  To  provide  ',for  the  Incorporation  of  Religious 
Societies,"  passed  April  5,  1813,  or  when  authorized 
by  some  act  of  the  Legislature  (46  N.  Y.,  131).  The 
case,  so  far  as  concerns  the  sale  and  conveyance,  is  the 
sair.e  now  in  all  its  essential  features  as  it  was  before. 
The  jurisdiction  of  the  Supreme  Court  to  make  the 
order  authorizing  the  conveyance  depended  u^Jon  the 
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1931  ^'^^*s  before  it  when  it  made  the  older.  Its  jnrisdic- 
dictiou  cannot  now  be  upheld  by  showing  that  facts 
existed  which  were  in  no  way  placed  before  it,  or 
brought  to  its  attention,  or  considered  by  it.  The 
Supreme  Court  based  its  action  entirely  upon  the  peti- 
tion presented  to  it  by  the  plaintiff,  and  the  only  facts 
it  considered  were  such  as  were  alleged  in  that  peti- 
tion, and  it  was  decided  that  those  facts  did  not  give 
the  court  jurisdiction  to  make  the  order.  But  if  every 
fact  which  actually  existed  had  been  brought  to  the 

■i()q2  attention  of  the  court  at  the  time  the  order  was  made, 
it  still  would  not,  within  the  prior  decision  of  this 
court,  have  had  jurisdiction  to  grant  the  order,  for  the 
simple  reason  that  all  the  facts  do  not  show  a  sale 
within  the  meaning,  of  section  eleven.  The  wliole 
scheme  was  to  effect  a  union  of  the  two  churches. 
The  defendant  was  to  absorb  all  plaintiff's  property, 
assume  its  debts,  take  its  corporate  name,  and  all  its 
corporators  and  tiie  congregation  worshipping  in  its 
church.     No  price  was  agreed  upon  as  the  value  of 

iqoo  plaintiff's  property  which  defendant  was  to  pay.  The 
plaintiff  was  to  be  dissolved  as  a  corporatiou,  and  was 
to  reap  no  benefit  from  the  conveyance.  •  On  the  con- 
trary, the  conveyance  was  intended  to  work  its  de- 
struction. The  defendant  was  to  pay  plaintiff's  debts, 
which  were  mostly  a  lieu  upon  its  property-,  not  for 
plaintiff's  benefit,  but  for  its  own  benefit.  The  plain- 
tiff, which  was  at  once  to  die,  could  not  be  benefited 
by  the  scheme. 

It  is  argued  with  much  force  on  the  part  of  the  de- 

iqqi  feudaut,  that  although  the  conveyance  was  ultra  vres, 
3'et,  as  it  had  been  executed  and  the  whole  arrange- 
ment connected  therewith  had  been  consummated,  it 
must  be  permitted  to  stand.  But  this  point  was  neces- 
sarily involved  in  the  prior  appeal  to  this  court,  aud 
must  have  been  decided  adversely  to  the  defendant. 
It  would  nullify  the  restraining  law  if  tlie  conveyance 
of  a  religious  corjjoration  could  be  held  valid  because 
it  had  executed  and  delivered  its  deed,  and  received 
the  consideration  therefor.  Corporations  may  incur 
responsibilities   by  acts  which  are   ultra   vire.s.     But 
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contracts,  which  they  are  prohibited  from  making,  1935 
whether  executory  or  executed,  cannot  be  held  valid. 
They  may  sometimes  be  estopped  from  asserting  the 
iuvaliditj'  of  such  contracts,  aud  tlii;s  be  practically 
bound  by  them,  but  that  is  not  because  the  contracts 
are  valid,  but  because  it  would  be  a  fraud  upon  the 
other  party  to  assert  their  invalidity  (Bissell  vs.  Mich. 
So.  R.  E.,'2iN.  Y.,258). 

It  was  therefore  properly  held  in  the  court  below, 
following  the  prior  decision  of  this  court,  that  tbe  Su- 
l^reme  Court  bad  no  jurisdiction  to  grant  tlie  oider  ^93^ 
authoiizing  the  conveyance,  and  that  the  title  to  the 
propert}'  remained  in  the  plaintiff.  It  remains  to  be 
considered  whether  the  rights  and  obligations  of  the 
parties  connected  with  and  dependent  upon  the  con- 
ve3"ance  and  transfer  of  possession  of  the  property  to 
the  defendant  were  properly  adjudicated  in  the  court 
below. 

In  1862,  at  the  time  of  the  proposed  union  of  the 
two  churches,  the  plaintiff  owned  a  church  in  Madison 
avenue,  fully  completed  and  equipped,  but  it  was  finan-  ]^g37 
cially  embarrassed,  and  unable  to  meet  its  current  ex- 
penses. It  Avas  largely  in  debt,  and  the  value  of  real 
estate  at  that  time  was  greatly  depressed.  Its  property 
had  cost  about  $122,000.  Its  debts  were  at  least -173,- 
000,  of  which  $6u,500  were  secured  by  mortgages  upon 
its  real  estate. 

The  defendant  at  the  same  time  owned  a  church  in 
Oliver  street,  and  real  estate  in  other  parts  of  the  City 
worth  upwards  of  $75,000,  aud  it  owed  nearly  $16,000, 
of  which  $7,000  were  secured  by  a  mortgage  upon  its  193^ 
real  estate.  Its  members  desired  to  secure  a  place  of 
worship  in  a  more  desirable  quarter  of  the  city,  and 
negotiations  for  a  union  with  plaintiff  were  entered 
upon,  and  a  scheme  for  the  union  was  devised  and 
agreed  upon  by  plaintiff  and  defenduut,  of  which  the 
following  were  the  principal  features :  The  plaintiff 
was  to  transfer  and  convey  to  the  defendant  all  its  real 
and  ]iersonal  property,  aud  was  then  to  be  dissolved. 
It  was  to  make  oat  a  list  of  its  members  duly  certified 
by  its  clerk,  and  such  members  were  to  be  received  as 
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1939  members  of  the  defendaut.  The  Trustees  of  the  de- 
fendaut  were  to  resigu,  and  six  new  Trustees  were  to 
be  elected,  three  from  the  former  members  of  the 
plaintiff,  and  three  from  the  former  members  of  the 
defendant.  Tlie  defendant  was  to  have  its  name 
changed  to  that  of  the  jDlaintiff,  and  the  property  of 
both  corporations  was  to  be  liable  for  the  debts  of 
each.  After  such  election  of  Trustees,  there  was  to  be 
a  sale  of  the  pews  in  the  Madison  Avenue  Church,  and 
regular  religious  services  were  to  be  conducted  by  the 

1940  defendant  in  that  chuich.  This  scheme  was  substan- 
tially carried  out.  The  plaintiff,  under  the  order  of 
the  Supreme  Court,  conveyed  its  property  to  the  de- 
fendant, and  the  defendant,  by  an  instrument  in  writ- 
ing, agreed  to  assume  and  pay  all  ])laintifl"s  debts. 
All  the  plaintiff's  members  were  admitted  to  member- 
ship in  defendant's  church.  Defendant's  Trustees  re- 
signed , and  six  Trustees  were  elected  iu  their  places, 
as  provided  in  the  scheme,  and  there  was  a  sale  of  the 
pews,  and  change  of  defent^ant's  name  as  also  provid- 

1941  6<^-  Tlie  defendant  sold  its  property  and  realized 
therefrom,  over  and  above  the  encumbrance  thereon, 
the  sum  of  168,400.10. 

It  was  one  of  the  conditions  upon  which  the  union 
was  to  be  consummated,  that  both  churches  should 
raise  by  voluntary  subscriptions  sufficient  money  to 
pay  off  the  floating  debts  of  each.  Accordingly  such 
subscriptions  were  made,  and  the  floating  debts  of  both 
churches  were  paid,  only  the  sum  of  $/J;400  being  raised 
by  the  plaintiff,  and  the  balance  being   raised  by  the 

1942  tlefendant.  The  defendant  took  possession  of  the 
Madison  Avenue  Church,  and  held  possession  thereof 
until  November  13, 1876,  when  possession  was  delivered 
to  the  plaintiff  under  the  judgment  in  this  case.  It 
paid  all  of  plaintiff's  debts,  except  the  sum  of  $3,400 
raised  by  plaintiff  as  above  stated,  the  amount  of  its 
payments  being  upwards  of  $68,000.  During  the 
whole  time  it  maintained  in  its  church  all  the  services 
usual  in  Baptist  churches.  The  church  was  at  all 
times  open  to  all,  and  most  of  plaintirt"s  former  corpo- 
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rators  and  members  attended  und  participated  in  the  194.3 
sei-vices  there  eondncted. 

In  the  summer  of  1863  a  majority  of  plaintiff's 
Trustee's  having  become  dissatisfied  with  what  had 
been  done,  repudiated  the  conveyance  and  the  union 
of  the  churches,  and  commenced  this  action  in  plain- 
tifi's  name  to  recover  back  the  property  conveyed. 
The  result  has  been  that  the  plaintiff  has  recovered 
the  possession  of  the  properly,  and  upon  an  account- 
ing conducted  upon  princij^les  laid  down  by  the  court 
below,  the  defendant  has  been  bronght  in  debt  to  the  1944 
plaintiff  in  the  sum  of  |9,G81.90.  The  plaintiff  has 
back  all  of  its  property  in  good  condition,  free  of  debt, 
which  in  187.5  was  worth  $225,000  ;  and  the  defendant, 
although  acting  in  good  faith,  has  lost  all  its  property, 
owns  no  place  of  worship,  and  is  in  debt  to  the  plain- 
tiff in  the  said  sum  of  |9,G81.90.  The  result  is  some- 
what estraordinar}',  and  would  seem  to  be  quite  in- 
equitable. It  was  reached  by  holding  the  conveyance 
void,  and  then,  upon  the  accounting,  by  crediting  the 
defendant  with  the  amount  it  paid  upon  plaiutifl"s  1945 
debts,  charging  it  with  all  pew  rents  received  during 
about  fourteen  j'ears,  and  allowing  it  nothing  for  the 
expenses  of  maintaining  religious  services  in  the  church 
which  exceeded  the  amount  of  the  pew  rents. 

So  far  as  I  can  perceive  there  was  nothing  illegal  in 
the  scheme  but  the  conveyance  of  plaintiff's  23roperty 
— nothing  else  done  was  in  violation  of  any  law.  The 
two  ecclesiastical  bodies  could  unite  and  be  merged 
into  one.  New  Trustees  could  be  elected,  and  they 
could  go  on  and  manage  the  church  and  maintain  ig^g 
services  therein.  It  was  not  illegal  for  the  plaintiff'  to 
put  defendant  in  possession  of  its  property  upon  some 
arrangement  by  which  it  was  to  maintain  the  services 
and  pay  up  plaintiff's  debts,  and  it  could  even  give  the 
defendant  a  lien  upon  its  property  for  any  sums  it 
might  advance  for  plaintiff's  benefit  (Manning  vs. 
The  Moscow  Presbjterian  Society,  27  Barb.,  52).  The 
plaintiff  cannot  recover  back  the  property  and  also  re- 
lain  the  consideration  paid  therefor.  It  was  bound  to 
restore  to  the  defendant  all  it  had  received  on  account 
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1947  of  the  conveyance.  This  is  not  disputed.  All  the 
facts  are  set  up  in  the  answer.  Equitable  relief  is  de- 
manded, and  the  account  between  the  parties  can  be 
taken  in  this  action.  The  defendant  paid  ^plaintiff's 
debts  upon  tlie  faith  of  the  title  supposed  to  be  con- 
veyed, and  upon  the  faith  of  the  possession  and  enjoy- 
ment of  the  projierty,  and  in  precise  accordance  with 
its  agreement;  and  the  court  should  not  deprive  the 
defendant  of  this  property  until  the  plaintiff  has  in 
some  way  made  restor<ition.    There  can  be  no  moment 

1948  of  time  when  the  plaintiff  is  entitled  to  have  both  the 
property  and  the  consideration  it  received  theretor. 
Eestoration  by  the  plaintiff  should  be  a  condition  in 
such  a  case  of  restoration  by  the  defendant.  This,  it 
seems  to  me,  is  demanded  by  general  principles  of 
equity  and  justice,  and  sanctioned  by  analagous  cases 
(Gilbert  vs.  Peteler,  H8  N.  Y.,  1G5  ;  Mickles  vs.  Dillaye, 
17  N.  Y.,  80  ;  Eose  vs.  Watson,  JO  H.  L.  C,  072  ;  Dime 
vs.  Grace,  5  DeG.  &  S.,  451). 

But  there  is  another  ground  upon  which  defendant 

1949  could  claim  possession  of  the  property,  until  the  plain- 
tiff made  restoration.  At  the  time  of  the  conve3'ance 
to  defendant  there  were  three  mcn-tgages  upon  plain- 
tiff's property,  one  to  secure  $'-iO,000,  one  to  secure 
$12,500,  and  another  to  secure  $ls,000  of  bonds  which 
plaintiff  had  issued.  The  deed  to  tlie  defendant  was 
dated  October  21,  1862,  and  then,  with  the  consent  o^ 
the  plaintiff,  defendant  took  posse>son  of  tlie  property. 
The  plaintiff  w'as  then  in  default  in  the  payment  of  the 
interest  upon  the  mortgage  first  named  ;  and  on  tiie 

1950  28th  Aay  of  October  the  defendant  paid  the  semi- 
annual interest  which  fell  due  thereon  on  the  prior 
first  day  of  August,  and.  the  defendant  also  paid  the 
interest  which  fell  due  on  the  same  mortgage  February 
1,  1863.  On  the  fifth  day  of  February,  1863,  the  de- 
fendant paid  the  semi-annual  interest  which  fell  due 
on  the  first  day  of  the  same  month  on  the  mortgage 
secondly  above  mentioned,  and  on  the  second  day  of 
May  thereafter  purchased  and  took  an  assignment  of 
that  mortgage.  On  the  seventeenth  day  of  October, 
1863,  the  defendant  purchased  and  took  an  assignment 
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of  the  mortgage  first  mentioned,  and  from  time  to  time  1951 
after  taking  possession  it  paid,  and  took,  and  held  the 
bonds  secured  by  tlie  third  mortgage  above  mentioned. 
This  suit  was  commenced  July  30, 1863.  At  that  time 
the  defendant  was  a  mortgagee  in  possession  of  the  prop- 
erty, and  was  lawfull}-  in  possession  by  the  consent  of 
the  plaintiff.  Upon  the  mortgage,  then  held  by  the 
defendant,  the  plaintiff  had  not  paid  any  interest  since 
Augiist  1,  1862,  and  by  the  terms  of  the  mortgage  the 
whole  amount  secured  thereby  was  due.  While  under 
our  present  law  a  mortgagee  cannot  bring  ejectment  to  1952 
obtain  possession  of  the  mortgaged  premises,  being 
lawfully  in  possession  under  a  mortgage  upon  which 
some  amount  is  due,  he  can  retain  such  possession 
against  the  mortgagor,  until  such  amount  has  been 
paid  (Van  Duyne  vs.  Thayre,  14  Wend.,  233  ;  Phyfe 
vs.  Eiley,  15  Wend.,  218  ;  Kortright  r.'i.  Cady,  21 N.  Y., 
3-43  ;  Trimm  vs.  Marsh,  51  N.  Y.,  599;  Kussell  vs.  Ely, 
2  Black,  U.  S.,  575). 

It  is  ordinarily  sufficient  that  a  mortgagee  is  lawfully 
in  possession  after  default  upon  the  mortgage.  The  1953 
court  will  not  then  deprive  him  of  the  possession  until 
his  mortgage  has  been  paid.  The  pos.session  need  not 
be  given  under  tlie  mortgage,  nor  with  a  view  thereto. 
In  the  case  of  Russell  vs.  Ely,  supra,  the  mortgagee  was 
not  lawfully  in  possession.  He  had  procured  posses- 
sion from  a  tenant  after  the  expiration  of  the  lease, 
and  thus  had  no  right  to  enter.  Here,  while  the  de- 
fendant had  failed  to  get  the  title,  it  was  yet  placed  in 
possession  by  the  plaintiff.  It  was  not  a  wrong-doer. 
There  was  no  law  which  restrained  the  plaintiff  from  iqka 
putting  defendant  in  possession  of  its  property ;  and 
hence,  if  this  action  were  to  be  treated  as  a  simple 
action  of  ejectment,  tLe  plaintiff  must  have  failed.  But, 
by  the  answer  andthe  subsequent  proceedings,  the  title 
being  found  iu  the  plaintiff,  the  action  was  substantially 
turned  into  an  action  on  the  part  of  the  plaintiff  to  re- 
deem from  tlie  mortgages,  and  on  the  part  of  the  de- 
fendant to  foreclose  the  mortgajies. 

It    matters  not  that   defendant   obtained  the  other 
mortgages  after  tiie  commencement  of  the  action,  Thev 

62  ;- 
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1955  were  due  before  the  action  was  finally  at  issue,  and  in 
adjusting  the  equitable  rights  of  the  parties  the  court 
could  properly  require  payment  of  them  also.  It  is 
the  practice  of  courts  of  equity,  when  they  have  once 
obtained  jurisdiction  of  a  case,  to  administer  all  the  re- 
lief which  the  nature  of  the  case  and  the  facts  demand, 
and  to  bring  such  relief  down  to  the  close  of  the  litiga- 
ticn  between  the  parties. 

So  much  of  plaintiff's  debts  as  were  not  secured  by 
the  three  mortgages  must  in  this  action  stand  upon 

jggg  the  same  footing  as  the  mortgage  debts.  They  were 
paid,  at  plaintiff's  request,  upon  the  faith  of  the  prop- 
erty. The  defendant  would  not  have  paid  them  but 
for  its  reliance  upon  the  property.  They  were  paid 
while  it  w-as  in  possession  with  plaintiff's  assent. 
They  may  be  said  to  have  been  paid  to  save  the  prop- 
erty. One  debt  was  in  judgment ;  another  was  an 
assessment  lien  ;  and  all  of  them  could  have  been  en- 
forced against  the  property'.  Under  such  circum- 
stances, the  plaintiff,  seeking  equitable  relief  by  way 

1957  °^  redemption  from  defendant,  a  mortgagee  in  posses- 
.sion,  should  be  required  to  do  equity  by  paying  not 
only  the  debts  secured  by  mortgage,  but  the  amount 
paid  by  defendant  upon  other  debts  also  (Benedict 
vs.  Gilmore,  4  Paige,  58 ;  Morrison  vs.  Robinson,  31 
Penn.  St.  R.,  459  ;  Bell  vs.  Mayor  N.  Y.,  10  Paige,  49  ; 
Harper's  Appeal,  64  Penn.  St.  E.,  315  ;  McSorley  vs. 
Larissa,  100  Mass.,  270  ;  Sanders  vs.  Hooper,  6  Beav., 
246  ;  Rose  vs.  Watson,  10  H.  L.  C,  672  ;  1  White  and 
Tud.,  Lead  Gas.,  5th  ed.,  362-o66). 

1958  ^^^  ^^®  plaintiff  claims  that  the  pew  rents  received 
by  the  defendant  have  been  more  than  sufficient  to 
pay  all  the  debts  it  owed  when  defendant  took  posses- 
sion, and  such  is  the  judgment  of  the  court  below ; 
and  it  therefore  becomes  necessary  to  inquire  whether 
the  accounting  in  that  court  was  conducted  upon 
proper  principles.  The  ordinary  rule,  w^hen  a  mort- 
gagee is  in  possession,  and  the  mortgagor  seeks  to  re- 
deem, is  to  make  the  former  account  for  the  rents  and 
profits  of  the  mortgaged  premises.  Generally  the 
application  of  this  rule  will  do  justice  between  the 
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parties.  It  should  generally  be  applied  when  the  1959 
premises  are  sucli  as  are  kept  for  pecuniary  profit,  or 
have  a  rentable  value,  or  can  be  made  to  yield  a  pecu- 
niary income.  The  mortgagee  should  not  make  a 
profit  by  the  possession,  and  the  mortgagor  should 
not  sufler  a  loss  by  being  deprived  of  the  possession. 
The  mortgagee  should  make  to  the  mortgagor  a  just 
and  equitable  compensation  for  the  possession.  But 
the  general  rule  cannot  properly  be  applied  in  all 
cases.  In  some  cases  it  will  fail  to  do  justice,  and  in 
others  will  do  injustice.  In  a  court  of  equity  no  gen-  iggQ 
eral  rule  for  compensation  is  inflexible.  It  may  mould 
its  relief  and  give  redress,  according  to  the  circum- 
stances of  each  case.  When  ordinary  rules  will  not 
apply,  in  the  administration  of  equitable  relief,  or  will 
work  injustice,  it  must  be  guided  by  reason  and  jus- 
tice (Worrall  vs.  Munn,  38  N.  Y.,  1.37;  Morrison  vs. 
Robinson,  .31  Penu.,  456).  Now,  in  this  case,  the  de- 
fendant made  no  profit  out  of  the  possession  of  plain- 
tiff's church.  It  was  a  species  of  property  not  in- 
tended to  be  used  for  pecuniary  gain,  and  which  is  iggi 
generally  burdensome  rather  than  profitable.  The 
church  was  erected  and  intended  to  be  used  exclu- 
sively for  religious  services,  and  it  would  be  a  breach 
of  trust  for  the  Trustees  of  such  a  church  to  permit  it 
to  be  used  for  any  other  purpose.  And  such  a  church 
is  not  intended  for  the  exclusive  use  even  of  those 
who  may  at  any  particular  time  be  its  corporators  or 
members.  Religious  services  are  maintained  therein 
for  the  benefit  of  all  who  will  attend.  It  is  the  pur- 
pose of  every  Christian  church  to  make  converts  and  igg2 
extend  its  membership.  The  Christian  religion  is  es- 
sentially proselyting  and  aggressive.  Its  mission  is 
to  conquer  the  whole  world,  and  hence  no  one  is 
turned  away  from  the  doors  of  a  Christian  church  so 
long  as  there  is  room.  It  was  such  property  that  the 
defendant  took  possession  of.  During  the  whole  time 
of  its  possession  it  maintained  services  therein  just  as 
the  plaintiff  would  have  been  bound  to  do.  The  ser- 
vices were  just  as  much  for  those  who,  prior  to  the 
union,  were  members  of  plaintiff's  church  as  for  those 
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1963  who  were  members  of  the  clefendnuti's  church.  All  the 
plaintiff's  members  becnme  members  of  the  deftncl- 
ant's  church,  and  nearly  all  of  them  continued  to  at- 
tend the  services  famished  by  the  defendant.  The 
services  were  free  to  all.  The  defendant  had  agreed 
to  maintain  such  services,  and  during  the  whole  time 
expended  more  upon  them  than  the  entire  income 
realized  from  pew  rents.  Is  it  jirst  and  equitable  un- 
der such  circumstances  that  the  defendant  should  be 
charged  with  all  the  pew  rents,  and   allowed  nothing 

1964  for  maintaining  the  services?  It  will  not  do  to  saj' 
that  the  defendant  was  conducting  its  own  business  in 
the  church,  and  shoirld  therefore  be  allowed  nothing 
for  conducting  it.  It  was  doing  the  plaintiff's  busi- 
ness as  well.  It  was  devoting  the  property  to  the  pre- 
cise purjjose  to  which  the  plaintiff  was  bound  to  de- 
vote it.  It  maintained  services  for  the  benefit,  not  of 
its  own  corporators  only,  but  for  the  benefit  of  the 
plaintiff's  corporators,  and  all  others  who  chose  to  at- 
tend.    It  is  true  that  the  plaintiff,  as  a  mere  corporate 

j^ggg  entity,  was  in  no  way  benefited  by  the  services.  But, 
in  treating  this  question,  it  will  not  do  to  view  the 
plaintiff  simply  as  an  abstraction  without  soul,  life  or 
substance,  and  separated  from  all  its  corporators  and 
members.  It  must  be  viewed  practically,  as  it  was, 
with  corjDorators  and  members,  with  a  mission  and  a 
duty  to  perform.  All  its  members  were  admitted  as 
members  of  the  defendant ;  three  of  them  were  chosen 
Trustees  of  the  defendant,  and  many  of  them  doubt- 
less acted  and  voted  as  corporators  of  the  defendant 

iQgi;  and,  to  some  extent,  must  have  influenced  its  action. 
The  defendant  sold  its  property  when  real  estate 
was  depressed,  and  used  the  proceeds  to  pay  oft'  the 
plaintiff  's  debts,  and  save  its  property  from  sale  by 
its  creditors.  The  plaintiff's  property  has  been  saved 
until  it  is  now  worth  more  than  it  cost.  In  such  a 
case  what  should  be  the  rule  upon  which  the  account- 
ing between  the  parties  should  be  conducted?  I  think 
the  rule  adapted  to  this  case,  founded  upon  reason 
justice,  and  equity,  is  as  follows  :  the  plaintiff  should 
pay  to  the  defendant  the  amount  the  latter  paid  upon 
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the  debts  owed  by  the  plaiutif3f  at  the  time  of  its  con- 1967 
veyauce,  and  the  iuterest  ujDon  sucii  sum  from  the 
time  the  defendant  ceased  to  possess  the  property. 
For  the  use  of  the  premises  the  defendant  shoud  bear 
all  the  expenses  of  the  insurance,  repairs,  taxes,  and 
for  maintaining  and  keeping  up  the  church  and  ser- 
vices therein  ;  and  should  also  lose  the  interest  upon 
the  money  paid  upon  plaintiff's  debts.  This  rule  we 
believe  will  come  nearer  doing  justice  between  the 
parties  than  any  other  ^\hich  has  been  suggested. 
The  case  may  be  likened  to  that  of  a  vendor  of  land  1968 
who  receives  the  purchase  money,  and  gives  posses- 
sion of  the  land,  but  afterwards  fails  to  convey  a  title. 
In  such  a  case  the  general  rule  is  that  he  must  take 
Viackhis  land,  and  the  purchaser  take  back  his  money. 
The  one  loses  the  use  of  the  land  and  the  other  the 
use  of  the  money  (Worrell  vs.  Muuu,  53  N.  Y.,  188 ; 
Kirtland  is.  Pounsett,  2  Taunton,  14.5  ;  Leggett  vs. 
Metropolitan  E.  Co.,  L.  R.  5  Chy.  App.  716 ;  Metro- 
politan R  Co.  vs.  Defries,  L.  E.  %  Q.  B.  Div.,  189,  and 
on  Appeal,  387).  1969 

The  defendant  is  not  to  be  prejudiced  in  this  case 
because  it  paid  some  of  the  debts  and  continued  in 
possession  of  the  property  after  this  suit  was  com- 
menced. Its  Trustees  were  under  a  strong  obligation 
to  defend  its  title  to  the  property.  Before  the  suit  was 
commenced  there  was  the  admission  to  membership 
in  its  church,  and  the  resignation  and  election  of 
Trustees.  It  had  sold  pews  to  persons  who  relied 
upon  its  right  to  do  so,  and  it  had  sold  its  property, 
and  paid  a  portion  of  plainti<l"s  debts.  It  had  estab-  1970 
lished  services  iu  plaintiff's  church  and  had  doubtless 
incurred  obligations  in  reference  to  them,  and  had 
acted  in  all  things  in  good  faith  towards  the  plaintiff'. 
The  defendant  was  then  entitled  to  an  accounting  ; 
and  all  the  debts  of  the  plaintiff  paid  after  the  suit 
was  commenced  were  paid  while  the  conveyance  was 
held  valid  by  the  court  below. 

I  am  unable  to  ascertain  from  the  evidence  or  find- 
ings precisely  how  much  defendant  paid  upon  the 
plaintiff's  debts,  including  the  mortgages.     The  de- 
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1971  feudaut  should  be  allowed  all  it  paid  upou  the  prin- 
cijial  of  such  debts,  aud  for  interest  due  and  paid  by 
it  down  to  the  time  it  took  possesion  ;  and  then,  upon 
the  principal  aud  interest  thus  jjaid,  it  should  be  al- 
lowed interest  from  the  time  possession  was  again 
delivered  to  the  plaintiff.  As  the  property  is  abundant 
security  for  the  amount  of  the  defendant's  claim,  it  is 
not  important  that  the  possession  should  be  restored 
to  the  defendant.      The  court  below  may  specify  a 

1972  time  within  which  the  amount  found  due  the  defendant 
must  be  paid,  and  may  order  a  sale  of  the  property  in 
default  of  such  payment,  as  in  a  case  of  foreclosure. 
This  litigation  has  been  long  and  expensive.  It  must 
have  embarrassed  the  Christian  work  of  both  churches. 
It  must  have  engendered  discord  where  unity  ouglit 
to  have  prevailed,  and  it  would  seem  that  a  small 
share  of  that  charity  "  which  sufl'ereth  loug  aud  is 
kind,"  ought  now  to  bring  it  to  a  speedy  termination. 

1973  1'^®  judgment  below  must  therefore  be  affirmed  so 
far  as  it  adjudges  the  deed  to  the  defendant  invalid, 
and  the  title  to  be  in  the  plaintiii' ;  and  in  other  res- 
pects it  must  be  reversed,  and  the  case  must  be-  re- 
mitted to  the  court  below  for  an  accounting  upon  the 
principles  herein  indicated,  neither  party  to  recover 
costs  against  the  other  in  this  court. 

All  concur:  Allen,  J.,  not  sitting;  Miller,  J,,  not 
voting. 

1974  <A  copy,) 

H.  E.  Sickles, 

Beporter,  C.  A. 
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1975 


The    Madison    Avenue    Baptist 

Church  f  Opinion  on    Plain- 

^     tiff's  /Motion for  re- 
"^■^^  ■  /    argument,  decided 

The  Baptist  Chuuch  in  Oliver  \   23(;  April,    1878. 
Stbeet. 


1976 


Per  cnriam. 

Upon  tliis  niotiou  for  reargument  it  is  not  shown 
that  ill  deciding  the  case  any  material  fact  was  mis- 
taken or  overlooked.  All  the  law  to  which  our  atten- 
tion is  now  called,  was  carefully  considered. 

The  case  was  so  unusual  as  to  be  without  precise 
precedents,  but  the  conclusions  we  reached,  we  believe 
to   be    based  upon    general  principles  of   equity  and 
justice  which  could  be  properly  applied,  and   we  see^^'' 
no  reason  to  change  our  opinion. 

As  it  has  been  desired  by  both  parties,  we  will  in- 
dicate somewhat  morefully  the  principles  upon  which 
the  accounting  ought  to  be  conducted  : 

1.  The  defendant  should  be  credited  with  tlie  whole 
amount  it  paid  upon  the  principal  of  plaintiff's  debts, 
exclusive  of  the  sum  of  $3,1:00  contributed  by  or  on 
behalf  of  the  plaintiff  for  the  purpose. 

It  should  also  be  credited  with  the  interest  it  paid  1978 
which  had  run  or  accumulated  before  the  21st  day  of 
October,  1862,  and  then,  upon  these  two  sums  of 
principal  and  accumulated  interest,  it  should  have  in- 
terest from  November  1 3,  1876,  to  date  of  final  adjust- 
ment and  payment. 

2.  The  defendant  should  be  charged  with  so  much 
interest  upon  plaintiff's  indebtedness,  if  any,  which 
accrued  between  the  two  dates  above  mentioned,  as  it 
failed  to  pay  ;  and  interest  upon  such  interest  paid  by 
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1979  plaintiff  from  the  time  of  payment  to  the  date  of  final 
adjustment ;  also  with  such  sums  of  money,  if  any,  as 
were  at  the  first  date  mentioued  owing  to  the  plain- 
tiff and  collected  by  defendant,  and  interest  on  such 
sums  from  the  time  of  payment  to  the  defendant  to 
the  date  of  final  adjustment  ;  also  with  the  sum  of 
$4,507.16,  and  interest  thereon  paid  by  plaintift'  to  de- 
fendant under  tlie  judgment.of  the  court,  with  interest 
on  such  sum  to  date  of  final  adjustment. 

1980  3.  The  defendant  should  have  no  allowance  for  per- 
manent improvements  and  other  matters  to  which  our 
attention  has  been  called  ;  and  the  plaintiff  should  not 
be  allowed  for  the  use  of  the  church  as  claimed  since 
the  first  decision  of  this  court  in  1871  ;  nor  for  repairs 
to  the  church  and  furniture,  made  necessary  by  the 
ordinary  use  of  the  church,  nor  for  sums  of  money  re- 
ceived by  defendant  for  letting  the  church  for  concerts, 
etc.,  as  claimed. 

An  accounting   as   tlnis   indicated,  so  far  as  we  are 
J981  now  informed,  will  carry  out   the   purpose   and  prin- 
ciples of  our  decision. 

Motion  denied. 

(A  copy.) 

H.  E.  Sickles, 

Heporter,  C.  A. 
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APPENDIX, 


The  following  is  the  opinion  of  Cleeke,  ./.,  at  Special 
Term  of  the  Supreme  Court,  upon  the  decision  on  the 
demurrer  to  the  complaint  in  the  action,  Exhibit  129, 
ante  (pp.  378-391),  and  upon  the  motion  to  punisli  for 
contempt  of  the  injunction  liy  the  bringing  of  the 
present  action. 

SUPEEME     COUET— SPECIAL    TEEM. 

Nov.  7,  1863. 

Befobe  Justice  Clerke. 

The  Corporation,  which,  by  virtue  of  a  certain  order 
made  by  Hon.  George  G.  Barnard,  a  justice  of  the 
Supreme  Court  aforesaid,  on  the  6th  day  of  De- 
cember,  1862,  is  entitled  "  The  Madison  Avenue  ^^°^ 
Baptist  Church,"  but  which  was  formerly  called 
the  Baptist  Church  in  Oliver  street,  and  William 
Phelps,  William  H.  Chapman,  Eichard  Stout, 
William  D.  Murphy,  William  J.  Todd  and  Eobert 
Colby,  Trustees  of  and  Corporators  in  the  Eelig- 
ious  Society  aforesaid,  wjvt.  the  alleged  Corpora- 
tion, which,  under  a  certain  order  made  by  one  of 
the  justices  of  the  Supreme  Court  aforesaid,  on  the 
12th  day  of  July,  1859,  was  called  the  Madison 
Avenue  Baptist  Church,  and  Jeremiah  Milbank, 
George  W.  Abbe,  Maurice  C.  Hull,  John  F.  Cun-  jggg 
ningham  and  Stephen  B.  Colgate,  claiming  to  be 
Trustees  of  and  corporators  in  the  religious  society 
last  aforesaid. 

Cleeke,  J.— The  plaintiffs  bring  this  action  for  the* 
purpose  of  having  their  title  to  certain  real  estate  set- 
tled, determined  and  confirmed,  by  the  judgment  of 
this  court. 
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1986  They  allege  that  they  have  pvirchased  this  property 
from  the  late  owners  of  it;  that  they  have  given  an 
ample  consideration  for  it ;  that  they  have  received 
the  usual  deed  duly  conveying  it,  and  that  they  are  in 
full  possession  of  it.  But,  they  allege  that  the  defend- 
ants make  certain  claims,  threats  and  assertions,  and 
indicate  certain  designs  and  intentions  concerning 
this  property,  and  that  they  declare  that  the  order  and 
deed,  by  which  it  was  conveyed  to  the  ^daintiffs,  were 
illegal  and  void,  and  that  these  assertions,  threats  and 

1987  designs  are  calculated  to  interfere  with  and  disturb 
the  use  of  the  same.  In  other  words,  this  is  an  action 
to  try,  in  anticipation,  the  title  to  real  estate,  by  the 
intervention  of  the  equitable  powers  of  the  court. 
When  the  defendants  undertake  the  execution  of  these 
designs,  and  attempt  to  establish  the  invalidity  of  the 
conveyance  to  the  plaintifls,  they  have  the  constitu- 
tional right  of  doing  so  by  an  action  for  the  recovery 
of  the  possession  of  this  property,  which,  of  course,  is 
of  legal,  as  contra-distinguished  from  equitable  cogni- 

1988  zance.  A  controversy  which  is  clearly  one  of  legal 
cognizance  will  never  be  the  subject  of  equitable  juris- 
diction, unless  facts  are  stated  to  show  that  a  perfect 
remedy  cannot  be  obtained  at  law.  Now,  tho  only 
allegation  in  this  complaint  which  has  the  least  ap- 
pearance of  a  case  to  entitle  the  plaintiffs  to  equitable 
relief,  relates  to  the  alleged  threats  and  designs,  cal- 
culated, as  they  say,  to  cast  a  cloud  upon  their  title. 
But  this  is  the  first  time  I  have  ever  heard  that  mere 
threats  and  designs  against  the  grantee  and  the  party 

2989  ill  possession  are  to  be  deemed  a  cloud  upon  the  title. 
There  may  be  some  pretext  for  the  equitable  interven- 
tion of  the  court  in  favor  of  tlie  other  party,  if  they 
sought  it  on  the  ground  of  the  plaintiffs'  fraud  in  obtain- 
ing the  conveyance,  for  the  adverse  <ilaim  of  the  plain- 
tiffs is  valid  upon  the  face  of  the  instrument ;  and  it 
would  be  necessary  for  the  defendants  to  prove  ex- 
trinsic facts  in  order  to  establish  its  invalidity  or  ille- 
gality. This  is  the  only  ground  upon  which  the  court 
will  interfere  to  remove  a  cloud  from  a  title.  If  the 
owner  of  real  property  is  injured  by  any  false  claims 
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or  representations  in  relation  to  it,  I  presume  he  could  1990 
maintain  au  action  for  damages  against  the  wrong- 
doer, if  lie  has  incurred  any,  but  the  equitable  juris- 
diction of  the  court  caimot  be  interposed,  and,  before 
it  will  interfere  in  any  way  in  relation  to  the  disputed 
title,  the  party  iu  possession  must  patiently  await  the 
commencement  of  legal  proceedings  against  him  by 
his  menacing  adversary. 

This  complaint  bears  no  resemblance  to  a  bill  quia 
timet,  which  was  a  bill  of  complaint  filed  by  a  party  1991 
having  merely  a  present  right  of  future  enjoyment, 
fearing  that  riglit  would  be  damnified  by  the  destruction 
or  injury  of  the  property  in  the  mean  time.  The  pre- 
ventive relief  which  a  court  of  equity  affords  in  such  a 
case  would  only  be  requisite  in  those  cases  where  the 
property  is  of  a  perishable  nature,  and  would  not  be 
requisite  in  respect  to  the  title  or  right  to  the  posses- 
sion of  real  property.  Where  an  injury  is  done  to  real 
property,  affecting  the  rights  of  a  jjerson  entitled  in  iqqo 
remainder  or  reversion,  the  court  will  grant  its  injunc- 
tion acfaiiist  the  tenant  of  the  particular  estate,  to  pre- 
vent waste.  But,  certaiuly,  this  is  not  the  character 
in  which  the  plaintiffs  in  this  action  present  themselves, 
nor  this  the  injury  of  which  they  complain. 

There  must  be  judgment  for  the  defendants  on  the 
demurrer,  with  costs.  The  motion  for  an  attachment 
is  denied,  without  costs. 


Lewis  B.  Woodruff  and  William  E.  Maetin, 
Counsel/or  tlie  Plaintiffs. 

James  T.  Bkady  and  C.  C.  Langdkll, 

Counsel/or  the  Defendants. 
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